








Ny

10
1
12
13
14
18
18
17
18
18
20

21

23
24
25
26
27

28

compel Mr. Bashir to testify, Accordingly, Mr. Beshir’s motion for protccﬁvc order should b=
granted.3

4, Finally, the Court should reject Mr. Jackson's argurcnts that Mr. Bashir should be
deemed subject to the Court’s Gag Order. Opp. at 3-4. Mr, Jackson docs not cven mention, let alone
utiempt to meet, the cxocting constitutional standards that apply to prior restraints, which apply with
cven greater force when a court secks to impose a prior restraint ageinst a journalist covering a
criminal tial. See Bashir Motion at 11-14; Nebraska Press Ass 'n v, Stuart, 427 U.S. 539, 558-59
(1976) (emphasizing the “heavy presumpton” against the constitutional validity of prior restrsints,
which “are the most serious and the least tolerable infringement on Fixs.t Amecndment rights,” and
making clear that they are subject to even greater scrutiny when inteoded to silcoce the reporting of

criminal proceedings.); see also Cal. Const. Art. I § 2(z) (“A law may not restrain or abridge liberty

of speech or press.™); Hurvitz v. Hoefflin, 84 Cal. App. 4th 1232, 1241 (2000) (invalidating a far more

narrowly tailored geg order restricting only the public disclosuro by trial participants of coafidential
petient infocmation in the tial of a cclebrity plastic surgeon). Instead of addressing thesc logal
issucs, Mr, Jackson launches a bascless und unsupported attack on Mr, Bashir’s journalistic activitics.
Opp. at 3-4.% But Mr, Jeckson's obvious hostility toward Mr, Bashir is plainly insufficient to justify
applying thc Gug Order to restrict Mr. Bashir’s future reporting on this case.

Mr. Bashir is a Jong-time award-winning journalist who is reporting on this case.
Bashir Decl,, 172, 4, 9. Mr. Jackson, however. iﬁcxph'r:ably declares that Mr. Bashir’s reporting on
this case is over. Opp. 3-4. But Mr. Jackson simply ignores Mr. Bashir's declaration in which he

expressly states that he will be reporting on this case znd related matters. Bashir.Dccl.. 78S.

3 "Mr. Jackson gratuitously suggests that “Mr. Bashir may also overstate his credentials as a
journalist.” Opp. at 3, but it is undisputed thut Mr. Bashir is an awerd-wicning jownalist wko hus
been working for major ncws organizations and networks for many years, See Bashir Decl,,

ez 6.

4 Among other things, Mr. Jackson makes a number of unsupported and false assertions about the
production. content, distribution and sale of “Living with Michael Jackson.” Opp. at 3-4. Since
these false agsertions are irrelevant to this motion Mr. Bashir will not burden the Court with &
respense to them, suffiee it to say he disagrees with Mr, Jackson's claims.
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Mr. Jackson argues that the Gag Order should apply because Mr. Bashir is a “witness,"

‘Opp. az ¢, but in the cvent the Court grants Mr, Bashir’s motion for 2 protectivs order, thea the

Gag Order, by its own tcrms, is inapplicablo to Mr, Bashir. See Bashir Motion at 11. Moreover,
M. Bashir is a potential witness solely because of his journalistic activites and California Jaw

affords strong constitutional and statutory protections sgainst interfering with his newsgathering

"activities under such circumstances, “A comprchensive reporter’s immunity provision, in addition to

protecting confidential or sensitive sources, has the cffect of safeguarding ‘the autonomy of the
press.’ The threat to press uutonomy is particulerly clear in light of the press’s unique role in
society.” Miller v. Superior Court, 21 Cal. 4th 8%3, 898 (1959).

Mr, Jackson's ironic attempt to cest Mr., Bashir as a “cclebrity” loocking for special treatment
Tings especially hellow. Opp. at4. Simply put, Mr. Jackson seeks to muzz2le & journalist who, as his
rancorous oppositon demenstrates, he doos not like. Any attempt to restrict Mr. Bashir’s speech here
thus poses the most =xceptional threat to the First Amendment: Mr. Jackson, a rich and powarful
public figure, is asking this Court to silencc a journalist's futurc specch because Mr, Jackson dislikes
the content of that journalist’s past speech. A fundamental purpase of the First Amerdment is 10
pratect the press and public from precisely this danger and to safeguard our “profound national
cormitment to the principle that debate on public issucs shauld be uninhibited, robust, and
wide-open.” New York Times Co. v Sullivan, 376 U.S. 254, 270 (1964).

In short, while Mr. Jackson *“‘carrics a heavy burden of showing justification for the
imposition of such a restraint,"* New York Times Co. v. United States, 403 U.S. 713, 714 (1971)
(quoting Organization for a Better Austin v. Keefe. 402 U.S. 415, 419 (1571)), he has offered no
justification, other than his antipathy towards Mr. Bushir's joumalistic u;tivitics. Especially under
such circumstagecs, impasing any sort of prior restraint aguinst Mr. Bashir would patcatly violate ihc
First Amcadment and the Californin Constitution, and this Court should therefore clarify that the
Gag Order docs not apply to Mr. Bashir.
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DATED: Junuary 27, 2005
' Respectfully submiticed,

GIBSON, DUNN & CRUTCHER LLP
Theodore J. Boutrous, Jr.
Michee] H. Dore

gL e

Theodore J. Boutrous, Jr. &~

Attorneys for MARTIN BASHIR
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DECLARATION OF THEODORE J. BOUTROUS, JR.
I, THEODORE J, BOUTROUS. JR., hereby declare and state that:

I am e lawyer admitted Lo practice in the State of Celifornis, @ partner in the law firm of
Gibsor, Dunn & Crutcher LLP, and counsel for Martin Bashir. I havz personal knowledge of all
Tucts hercin stated. If celled as a witness, I could restify competently to the following:

1. Mr. Bashir is not filing a motion requesting that this reply be filed under seal because
this reply does not contain sealed or otherwlse sensitive or confidential information that may properly
be kept from the public under California luw, the First Amendment, or the Court's orders in this case.
See Cal. R. Ct. 243,1-243.2

2. My secretary fax secved Mr. Meseresu, Mr. Sanper, and the District Attorney with
MTr. Bashir's motioa for a protective order and fer clarification that the Gag Order does not apply to
him on Januery 18, 2005. The numbers to which the brief was faxed arc the same numbers that we
have been using 2s part of our regulear practice in serving documents in this case for the past several
months, Attached hereto as Exhibit “A™ are truc and correct copies of the fax confirmation forms
showing that the brief was transmitted to the parties’ ruspective fax numbers.

3. On January 20, 2005, bard copies of the moton and the videotape of “Living with
Michael Jackson" were seat to the Court und partics by overnight Fed Ex delivery. The only addition
to what was fexed to the partics on Januar‘y 18, 2005 was a copy of the videotape. Fcd Ex tracking

_ records indicate that Mr, Mesarcau’s package wes delivered on January 21, 2005 and Mr. Sanger’s

packoge was delivered on January 24, 2005,
Ideclare under penalty of perjury under the laws of the State of California that the foregoing
15 true and corroct.

Executed this 27th day of January, 2005, at Los Anpeles, California.

Theadore J. Bouwols, Jr,
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GIBSON, DUNN & CRUTCHER LLP

A Regrered Limlied Liakfhey Parmenehlp
Including Prafestional Carperations

333 South Grand Aveoue TELEPHONE: (213) 229.7000
Los Angeles, California 90071-3197 FACSDMILE: (213) 229-7520 -
FACSIMILE TRANSMISSION INFORMATION January 18, 2005
TO:  Mr.Ms.: . Clerk of the Court (Artention: Crimina) Division — Ms. Alicia Alcocer)

Company: Santa Barbura Supcnor Court

Ciry. State: Santa Maga, CA

Facsimile No.: (805) 346-7551

Main Telephonc: _(B0S) 346-7530

FROM: Michac] H. Dore Room: LA-5161 Direct Dial:  (213) 229-7085

Ow File Number: T 64008-00710 Fax: (213) 225-6085 Emnil: mdore@gbsondunncom

TOTAL NUMBER OF PAGES, INCLUDING COVER LETTER:
Z71f you do bot recclye sll the pages transmitted, plesse contact the {aczimile operator mmaediatcly at telephone number
(213) 228-7308,

The written matidge is for o excluzive usc of the sddrezzee Fax Opcrutor:
and coctaing confidenrial, privileged and non-dindcsablc

isforzmtion. If the recipiont of s messape is not e addrexace, or a person recponsible {or delivering the message to the addreesec, |
guch recipient ic prohibited from reading ot using this mezge in any way. If you have raceived this moinage by mistake, pleazc all
L inumodiztaly and destioy the facsimile messuge.

SPECIAL INSTRUCTIONS/MESSAGE:

REF: Peoples of Califa _ Jackson: SBSC No. 1133603
Attached hereto is NOTICE OF MOTION AND MOTION FOR PROTECTIVE ORDER PRECLUDING
MARTIN BASHIR FROM BEING REQUIRED TO TESTIFY AND CLARIFYING THAT “GAG
ORDER” DOES NOT APPLY TO MARTIN BASHIR; MEMORANDUM OF POINTS AND
AUTHORITIES; DECLARATION OF MARTIN RASHIR; DECLARATION OF JOEL KANOFF;
DECLARATION OF THEODORE J. BOUTROUS, IR ; [PROPOSED] ORDER

Pleasc file this brief and charge any fees to the credit card number listed on the cnclosed fax filing {orm. Should
you have any questions or requirce further information, please contact me at (213) 229-7085.

Very tuly yours,
Mickael H. Dore
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333 South Grazd Avenue TELEPHONE: (213)229-7000
Los Angeles, California 50071-3197 FACSIMILE: (213)229-7520
FACSIMILE TRANSMISSION INFORMATION January 18, 20055
TO: See distribution list immedlately below
FROM: Mickisl K Dorc Room: 1A-5161 *  DircctDial:  (213) 229-7085

Our File Number: T 64608-00713 Fax: (213)229-6085 Email; mdor@pibsandunn.com

TOTAL NUMBER OF PAGES, INCLUDING COVER LETTER:

S I( you do not reecive all the pages teanemitted, please contact the facsimile operator lramedistely «e telephone numbder
(213) 225-7T18¢,

Fax Operator:

The writiep message le for the excluzive usa of the nddre=zee and contalas confidential, poivileped and pon-disclozablo Information, IF
the reciplent ef this messuge is not the ndidrexsee, or a persca regponsible for delivering the meszape ta the addrecece, ruch recpleat fs
prohibited from reading or using thig mesgape in any way, If you have reecived this measage by mistake, plenic call uz immcdiately
and destroy tho fzcsimile messape. :

SPECIAL INSTRUCTIONS/MESSAGE:

DISTRIBUTION LIST
Name Company Busiuess Phone Buslness Fax
Thomas W. Sneddon District Attorncy, Santa (B05) 568-2300 (B0S) 568-2398
Barbaru County
Thomas Mesereau, Jr, Collins, Mesereuy; Reddock  (310) 284-3120 ' (310) 861-1007

&Yu

Robert Sanger Sanger & Swysen "(BDS) 962-4887 (805) 963-7311
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CERTIFICATE OF SERVICE
BY FAX AND REGULAR MAIL
I, Barbara Cruz, hereby certify as follows:
12m employed in the County of Los Angcles, State of Californie; I am over the age of
cighteen ycars and am not 2 party to this action: my business address is Gibson, Dunn & Crutcher
LLP. 333 South Grand Avenuc, Los Angeles, Californis 80071, in seid County and State; I am
cmploycd in the office of Theodore J. Boutrous, Jr., 2 member of the ber of this Court, end ot hie

direction, on January 27, 2005, I served tho follawing:

REPLY TO MICHAEL JACKSON'S “OPPOSITION TO THE MEDIA'S REQUEST THAT
THE COURT CLARIFY THAT MARTIN BASHIR IS NOT SUBJECT TO THE
GAG ORDER"; DECLARATION OF THEODORE J. BOUTROUS, JR.

on the interested partics in this action, by the following means of scrvico:

& RBY MAIL: Iplaced a true copy in a sealed envelope addressed as indicated below, on the above-
mentioned date. I am familiar with the firm’s practice of collection and processing
correspondence for mailing. It is deposited with the U.S. Postal Service ca that same day in the
ordinury coursc of business. I am aware that on motion of party served, service is presumed
invalid if postal cancellation datc or postege meter date is more than one day after date of deposit

for mailing in aflidavit.

Thomas W. Sneddon Tel: (80S) 568-2300
District Attorncy _

Saata Barbara County Fax: (805) 568-2398

1105 Santa Barbara Street
Santa Barbara, CA 93101-2007

‘Attorneys for Plaintiffs

Thomas A. Meserean, Jr. Tc
Collins, Mesereau, Reddock & Yu LLP
1875 Ccntury Park East, 7th Floeor

Los Angcles, CA 90067

Attorncys {or Defendant Michael Jackson

Robert Sanger Tcl: (805) 962-4887

Sanger & Swysen, Lawyers e R
232 E. Carmillo Strest, Suit= C Fax: (805) 963-7311
Sazta Barbara, CA 93001

Ca-Counssl for Defendant Michael Jacksan

—

< (310) 284-3120

Fax:
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M BY FACSIMILE: From facsimile number (213) 229-7520, I caused each such documert to
be transmitted by facsimile machine, to the partics and numbers indicated below. No errer

was reported by the machine.
Thomas W. Sneddon Tel.: (805) 568-2300
Distnct Attorney Fex: (805) 568-2398

Santa Berbara County
110S Santa Barbara Street
Santa Barbara, CA 93101-2007

Attorpeys for Plaintiffs

Thomas A. Mescreauy, Jr. Tel: (310) 284-3120
Collins, Mcsereau, Reddock & Yu LLP Fax:

1875 Certury Park East, 7th Fleor [

Los Angeles, CA 90067

Attorneys for Defendant Michacel Jackson

Robert Sanger Tecl.: (805) 562-4887
Sanger & Swyscn, Lawyers Fax: (805) 963-7311

233 E. Carrlllo Street, Sujte C
Sants Barbara, CA 93001

Co-Counse! for Defendant Michael Jackson

@ Iam cmployed in the office of Theodare J. Boutrous, Jr., 8 member of the bar of this court. and
that the foregoing document(s) was(were) printed on recycled paper.

@ (STATE) I d=clare under penalty of perjury under the laws of the State of California that
the forcgoing is true and correct.

O (FEDERAL) Idcclare under ponalty of perjury that the foregoing 1s truc and correct.

I certify under penalty of perjury that the foregoing is true and correct, that the foregoing
document(s), and all copies made from same, were printed og rceyeled paper, and that this Certificate
of Service was executed by me on January 27, 2008, at Los Angeles, California

Bl Coe

Barbara Cruz

16842170_1.00C




