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1112 Santa Barbara Sixeet ,
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FAX: (805) 5682398 - \ fé Lonasaliel.

SUPERIOR COURT OF THE STATE OF CALIFORNIA ¢ [(({ g 5~
FOR THE COUNTY OF SANTA BARBARA.  C_iértr &~-uvdsr

SANTA MARIA DIVISION

THE PEOPLE OF THE STATE OF CALIFORNIA, No.' 1133603 ° .

o MEMORANDUM REGARDING
Pleintiff DEFENDANTS OBLIGATION,
PURSUANT TO PEOPLE v.
SANCHEZ, TO LODGE WIIH
v, .} THE COURT CERTAIN TAPE
CASSETTES OF INTERVIEWS
OF JANET ARVIZO

MICHAEL JOE JACKSON,

Defendaat. DATE: November 4, 2004
N TIME: 8:30 am.

DEPT: SM 2 (Melville)

UvhER sEaE—

A. Introduction: o
_ On October 27, 2004, someone from Mr. Sanger’s ofﬁc;: hand-dclivered an
envelope containing a tape casselle and a cover leter. The letter stated the enclosed cassctte is
“s copy of the intervicw tape of Janet Arvizo and her children conducted by Brad Miller. The
ﬁpe from which we mncic this copy is retained by pw.sent dcfense counsel. We are providing
you with a copy of this tepe on the grounds that we have offered a transeript of this
conversation in evidence in the motion proecedings. We arc not conceding that we are required

to turn this over for any other rcasan.”
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S A W A W N e

Mr. Sanger continued, “We bave also come into. possession of a copy of what -
appears to be a telephone conversation of Frank Cascio and Janet Arvizo. We belicve you
alrcady have a copy of this tape but are sending you a copy.“' He stated that both tapes would
be made available to the District Attomey’s office “for inspcction.”

' A copy of Mr. Sanger's letter is appended to this Mcmarandum as Exhibit A.

The language of Mr. Stnger’s lelter suggests rather clearly that the Court’s original
approach to the People’s request for what we termed “Sanchez” evidence — to assume that the
defensc understood the scope of jts Iegul obligation under Sanchez and would act accordingly —
isn't working. It is nol a matter of cthical standards: the prosecutien docs not challenge Mr.
Sangcr’# ethics or the ethics of any other member of the defense toum. It is 4 matter of defense
counsel’s intetpretation and application of Sanchez’s rulc with respect to the tapes in question
and, by reasonable extension, other physical evidence which may happen 10 come into the
defense’s possession. ' | ' _

Secondly, the defense’s contention that it is not required (o disclose the source of
cither tape deprives the Peoplc of vital “chain-of-custody” information — infermation that may
seriously affect our ability lo demonstrate the relcvance of the evidence to the theory of the
prosceution of the defendant on Count One of the Tndictment.

The dilcmma posed by the Court’s approach is that though M. Sanger’s letter
clearly demonstrates that the prosecution and defensc have a serious lega) dispute concerning
Sanchez's scope, thcre is presently no avenuc open to us Lo litigate whether any one or more of
the items listed in our original.moﬁon are (z) in the constructive possession of the defense and
(b) i so, whether they come within the scope of Sanchez’s rule, properly understood. We wish
to emphasize that the dispute is one of law, not of ethics, and it ;1==ds 10 be resolved by the
Conrt . , . .
11k
1t

! This may be the “one other jtem that we arc trying to track down™ to which Mr. Sanger alluded in his
responsive argument on October 14th. (Unofficial TX 68.)

-y
-
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B. Discussion

1. The Defensc Position

In the “mect-and-confer” mecting on Tuesday afiernoon, Mr. Sanger met “face-to-
face" with the District Attorney and two of his depulies, Mr. Mescreau, Ms. Yu aad Mr.
Oxman “sppearcd” by telcphone. Two hours were devoted to a fraok and constructive
discussion of the defense’s list of items it sought by discovexy. Mr. Auchincloss then brought
up the matter of the defease produetion of the eriginal of the “Bradley™ tape. Mr. Mesereau
rcpiicd, rather shortly, that the defense was aware of its ethical responsibilitics, and stated, ‘
twice, that “the Court denicd your Sanchez motion.” Mr. Sanger allowed that the defonse
would provide a copy of the “Bradly” tape but not the original. When Mr. Auchjncloss
conlinucd to press the issue of discovery by the defense to the prosecution, Mr. Mesereau
declared the “meeting” at an cnd and the telephone confetcnee was abruptly tcrminated.

As Mr. Sanger makes very apparent in his lelter to the District Attorney, the defense
is of the view that the original of each of th¢ two Lapcs in question belongs to the defense, and
that the only redson the prosecution is entitled to a g_gpx'of the “Miller” tape is because the
defense disclosed its contents in the course of arguing an carlier discovery motion.

2, The Court’s Ruling Op The “Sanchez” Mation

On October 14, 2004, after the prosecution ar'gucd its Sanchez motion, the court
noted that “therc is an jssue of the time that’s not cleur in the law: of how much time an
attorney can keep cvidencé of a erime that would allow that attorney the option (o investigate,
do forensic work, whatcver necessary. There are ethical issues. Attorncys could actually
commit crimes by not luming over certain cvidence.” But the court expressed its full
confidence in the cthics of the lawycrs on both sides of this Iawsuit: “T couldn’t ask for a better
group of Jawyers on cither side. So [ am going to decline to grant any motion. Ijust have total
confidence that the defensc understands their duties, and will full§11 them.” (Unofficial TX, pp.
72-73.) ‘

111
1111
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5. The Defense l’c;sisg ln Refusing To Recopnize

Its Obligations With R; ct To eT

The “Cascio/Arvizo™ tape is, perhaps self-cvidently, the product of Mr. Cascio’s
commission of the crime of sceretly recording a iclcphonc conversation without Mrs. Arviza's
knowledge or permission, on bebalf of Michael Jackson. (Sce Indictment, Count 1, Overt Act
No. 6; sec Pen. Code, §‘ 632, subd. (a).) So, too, the provenance of that tape and the history of -
its travels likely is relevant evidence of the rolc of one or more of the coconspirators in
sequestering the Arvizos and m‘loang them, and in concealing the involvement of 2 given co-
congpirstor in the criminal agreement. If Frank Cascio made the tapc, to whom did he give it
and when? Where did the tape go from there?

M. Sanger’s phrase, “We have also come into posscssion of a copy of” the
Cascio/Arvizo tape suggests the defense knows wherc the original is, and how the copy came
to be made. |

Under quitc settled law, the Cascio/Arvizo tape, as the product of 2 criminal act and
as evidence of other crimes, may not be regarded by the defense as jts property. The defense is
sbligated to turn that tupe over to the court and, if it came from a third party, to disclose how it
came into their possession. That is so whetc defense counsel or his agent removes the evidence
from its incriminating context (People v. Meredith (1981) 29 Cal.3d 682); or where the
cvidz?ncc is delivercd to counscl by a th1;rd parly (Peaple v. Sanchez, supra, (1 994) 24

Cal.App.4th ]012). The Sanchez court discussed dcfcnSc-: counscl’s cbligation-in sither casc:

Justice Tobriner also referred [in Meredith] to an attorney’s

responsibility when given cvidence not by his client but by third parties.
He stated, “Two decisions, Pegple v. Lee (1970) 3 Cal. App.3d S14 and .
Morrell v. State (Alaska 1978) 575 P.2d 1200, held that-an attorney must
not only turn aver cvidence given him by third parties, but also testify as
to the source of that cvidence. Both, decisions emphasizé that the
attorney-client privilege was inspplicable because the third party was not
acting as an agept of the atomney or the client.” (29 Cal.3d at p, 693, f.
5, original italics.)

(People v. Sanchez, supra, 24 Cal.App.4th at p. 1019.)
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Mr. Sanger’s Ictter demonstrates that the defease-does not fully understand its legal
obligation with respect to the tapes in question and to other physical evidence which may come
into its possession. We respectfully suggest that an order directing the defense to submit to the
Courl, in camera, a list of each item of physical evidence relevant to the interaction of the co-
conspirators, one with another and with the Arvizo family ~ evidence that is not the work
product of counsel -tngcth& with a stalement of its provenance, may be required at this
juncture. A claim mid-trial that “We didn’t understand that evidencc came within Sanchez's
rule” will come 100 late.

DATED: October 29, 2004

Respectfully submitted, .
o g’qoMAs W. SNEDDON, JR.

Attorneys for Plaintiff
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PROOF OF SERVICE

STATE OF CALIFORNIA . i s
COUNTY OF SANTA BARBARA

I am a citizen of the Uniled States and a resident of the County aforcsaid; I am over
the age of eighteen years and T am not 2 party to the within-entitled action. My business
address is: District Attorney's Office; Courthouse; 1112 Santa Barbara Street, Santa Barbara,
Califomia 93101. |

- On October 29, 2004, 1 scrved the within PLAINTIFT'S MEMORANDUM

|| REGARDING DEFENDANT’S OBLIGATION, FURSUANT TO PEOPLEv. SANCHEZ, TO

LODGE WITH THE COURT CERTAIN TAPE CASSETTES OF TNTERVIEWS OF JANET

1| ARVIZO on Defendant, by THOMAS A. MESEREAU, JR., ROBERT SANGER, and BRIAN

OXMAN by delivering a true copy thercof to Mr. Sanger at his offiee, and by faxing a true
copy to Mr. Mesercau at the facsimile number shown with his address on the attached Scrvice
List, and then by causing to be mailed a true copy to him.

I declarc under penalty of perjury that the foregoing is true and corrcet.

Bxecuted at Santa Barbara, California on this 29th day of October, 2004.

M&J_

Gerald McC. Franklin
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SERVICE LIST

THOMAS A. MES].,R‘EAU JR.
Collins, Mesereal, Reddock & Yu, LLP
1875 Century Park No. 700

FAX; (310) 2843122
Attomney for Defendant M:lchncl J ackson

ROBERT SANGE& T.'.SQ

2:3%? YR'SSUGCT, uite C
Santa Ba:ba.raé CA 93001

FAX: (805) 963-7311
Co-counscl for Defendant

BRIAN OXXMAN. ESQ.

Oxman & J’arascak La
14126 E. Roscerans Blv

Fa (ssz’fm?'zzc‘?s 0670

‘Co-counsel for Defendant
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SANTA BARBARA, CALIFORNIA BIIOI . . P

TILEPHONE 305/882-4808>
PASSIMILE 808/083-2311
WEpSrTE: hitpi//wony anugerrwysen.com

October 27,2004 T
Vin Hond Delivery

“Tom Sueddon .
Gerry Frankiin
Ran Zoner
Gordon Auchideloss, '
Santl Barbara County District Annmcy’s Office
* 1112 Santa Burbaim Strect
* Sants Ba:'bnm, CA 53101

Re:  People v. Michde] J os=ph Tuskson
" Sant Barbarx Superior Court
Cas; No 1133603

. DmrMssrs Sneddon Franklin, Zuru:n and Auchm:lcss.

s
et v

) u.anmru.smcns - g-MAIL: reanpeBasgersvyaen, oo

CATHERING L gmﬁN - BMAIL “W"".“"Wt’mnn.m

sﬂm—lN K_ nuNKIJl - RoktAlLS ldnnld:ﬂu:gemyun.egm

AJSDCIATS ATTERNEY
ON ¥, HEISLER = g.y.uul.. lbdﬂlﬂ'@uugmy:a.mn

law GLORK
#
IUSAN 0. WATTS - BeblAIL: mm@lnugmwys‘ eR.com
INVESTICATOR
*
SnRTIeTIE SPAALISY. Crumndal, LA

THE PTWTE BAR GiF SALIFOANIN
n:n-u‘ OF LE0AL SraSIALIZATION
.

- lam enclesing 2 eopy of the interview wperof Iun:t Azrvizo and her chﬂdrcn conduelcd by Brad
Miller. | The tape from which we roade this copy is retmined By present defensc counsel. We ase
' pnmdmg yop with a copy of this lupe on the-groundls thut we had offered 2 wanseripe of this copversation
in ev:d:nccmﬂumahunpmmdmgs W:arennt conceding that we are tequired to twm this over for

any other reason.

The: mpe we heve tetained will be mdu u.vnilnbln to yeur offics for m.-xpur:unn nnﬂ:e sume bosis
that you will agree to mnke original tpes uvzilsble For & mspection by the defense, We wm be hnppyw

:nact aad ﬂunfnt :agn:dmg thege procedurss.

Weo hnv: also come mto possession of a copy of what appears |o be. a telephane conversstion of
Frank Cascip and Jenet Arvizo. We believe you already have a copy ol this teps but xxe gending you s
copy. We will be hoppy to mnks arrangermests for the inspection of this tape oy well

‘Please call i you have any questiens.

+ Very bruly vours,

POAETY ¥



