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“I'his motion is made on the ground that Defendant has abused the process of the
court in issuing subpoenas duccs tecum in this case, both by seeking information that could .not
possibly lead to evidence relevant Lo his defense and by violating the constitutional right of
privacy of he individuals whose records are demanded and by securing records that are
privileged.

This motion is supported by the Declaration of Ronald J. Zoncn and the
accompanying Mcmorandum ol Points and Authorities.

DATED: December §, 2004

Respectfully submitted,

THOMAS W. SNEDDON, JR.
District Aitorney

~
Ronald Zdncn, Senior Deputy
Attorneys for Plaintiff
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DECLARATION OF RONALD ZONEN

T, Ronald Zonen, say;

1. | amn amr attorney licensed to practice in the stale of California. 1 am currently
employed as a prosecutor for the District Attorney of Santa Barbara County. [am assigned the
prosecution of the above ‘cntit.led maller.

2.1 havc; rcviewed each of the subpoenas ducces tecum issued by defendant to
various entitics, a copy of which his counsel sént to thc Doe lamily in compliance with the
court’s order dated November 29, 2004.

3. The defenss has scught subpoena’s from all banking institutions cver used by the

Dos furiy, ror A - WD - N
ror Y - -~

4. The{ggii reords sought are those of GGG

Lh&-fycar-!ms been associated with them- ”
5. Defendant directed a subpoena duces tecum Lo ~the_
ceking al ecords o ane Do inclcio:

'

‘ ~ - i N
- — ———6—Pcfendant-directed-asub pucna‘duceru:cmnm:mng all

‘ccords of each membcr of the I’Lﬂly*

7. The subpoenas seek documents with little or no limitation on the information
about the Doc lamily that would be revealed by thosc documents. T have been asked by the

Doe family to ask the court to limit access to records that are obviously irrzlevant to the

defense and intrude severcly upon their privacy,—

§. It appears that with cach ol the subpocnas issued the defense has included and

order of the court, signed by Brian Oxman, restricting the Doe fumily from communicating
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with the prosecution that they arc in reccipt of the subpoenas. (See Exhibit “A.7) This order
appears to be inconsistent with the Court’s ruling on November 29" that the restraining order
would be issued to the third party custodians of the records but not to the partics whosc rccords
are the subject of the subpocnas. The subpocnas sent to the Doc family also includcs the
advisement that they must objcet within “five [calendar] days™ rather than five court days.
(Sce exhibit “B.”") Mr. Oxman has been notified by letter of his error. (See Exhibit “C.")

| declare under penalty of perjury the [oregeing is truc and corrcct except as Lo
those matters which | state upon my information and beliel, and as to those matters I believe it

1o be true, T executc this declaration at Santa Barbara, California on December 8, 2004.

(L7 e

Ronald J ZZonen
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MEMORANDUM OF POINTS AND AUTHORITIES
b
PLAINTIFF’S STANDING TO PROTEST

The prosecutor is not the attorncy for the victim or for any witnesscs to a crime, and
thus may not file pleadings or motions on bchalf of a crime victim or witncss, (Bullen v.
Superior Court (1988) 204 Cal.App.31d 22, 25.) But where the prosceutor believes that a
subpoena dirccted 1o a third party in a criminal casc appears to be overbroad, it may bring that
fact to the court’s attention. The court has inherent authority o prevent the abuse of its process
(Neal v. Bank of America (1949) 93 Cal.App.2d 678, 682) and “to set asidc on its own molicn
any order which has been wrongfully obtained” (Coley v. Superior Court (1928) 89 Cal.App.
330, 335), and it surely may quash an improperly issued or served subpocna duces tecum. (CL
Code Civ. Proc., § 1987.1 [, .. the court . . . upon the court’s own motion after giving counsel
nctice and an opportunity to be hecard, may make an order quashing the subpocna catirely [or]
modifying it....”]. And scc ]tffan.vell v. Otlo (2003) 108 Cal.App.4th 2€5, 277 {trial court
properly granted prosccutor’s request for protective order directing that crimc victim's
psychiatric rccords be returmed to victim, lreating it as a belated motion to quash], People v.
Kourish (1990) 52 Cal.3d 648, 686 [motion to quash subpoena for police rcports], Peaple v.
Condley (1977) 69 Cal.App.3d 999, 1017 [prosecutor’s motion to quash subpocna for sherif's
personnel files], and Peaple.v. Cohen (1970) 12 Cal.App.3d 298, 324-325 [upholding trizl
court’s order granting ’eople’s motion to quash defendant’s subpoena DT issued o State Farm
Insurance].) '

_ It
PSYCHIATRIC RECORDS ARE PRIVILEGED
UNDER EVIDENCE CODE SECTION ‘1014
Bvidenee Code scetion 1014 provides as follows:
1014. Psychothcrapist--paticnt privilcge

Subject to Scction 912 and cxcep: as othcrwise provided in this article,
the patient, whether or not a party, has  privilege to refuse to disclose,

N
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and to prevent another {rom disclosing, a confidential comraunication
between patient and psychotherapist if the privilege is claimed by:

(a) Thc holder of the privilege.

(b) A person who is authorized to claim the privilege by the holder of
the privilege,

(c) The person who was the psychotherapist at the time of the
confidertial communication, but.the person may not claim the privilege

if there is no holder of the privilege in cxistence or il he or she is
otherwise instructed by a person authorized to penmit disclosure.

The relationship of a psychatherapist and patient shall exist between a

_psychological corporation as defined in Article 9 (conunencing with

Scction 2995) of Chapter 6.6 of Division 2 of the Business and
Prolessions Code, a marriage and family therapy corporation as defined
in Article 6 (commencing with Scction 4987.5) of Chapler 13 of
Division 2 of the Business and Professions Codc, or a licensed clinical
social workers corporation as dcfined in Article 5 (comumencing with
Section 4998) of Chaptcr 14 of Division 2 of the Business and
Professions Codc, and the paticnt to whom it rénders professional
services, as well as between those patients and psychotherapists
employed by those corporations to rendcer services to those patients. The
word “pcrsons”™ as used in this subdivision includes partnesships,
corporations, limited liability companics, associations and other groups
and entities. : '

The records subpoenaed by the defense from wclude records ol mental

health therapies protected under Evidence Code section 1014, Records of mental health therapics

should be redacted from those records to be furnished to the defense unless and until a waiver has

becn established,

Iy
/111
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MEDICAL RECORDS UNRELATED TO
THE CASE SHOULD BE DENIED

' Subpoenacd medical records ﬁ‘om—include all records '

They are justified on two grounds: First that Jane Doc

| asked for a continuance of her testimony originally sct for August 29, 2004 because o'

The court continued Janc Doc’s testimony seven wecks —

This is no longer an issue for the defense. —

As to Attorney Oxnian’s claim that the defense needs infonmation concerning Janc

Doc’—. the subpoena should be limited in its scopc to
—. Notes of Janc Doc’s conversations with her doctors

or complications with her health arc ircclevant to that issue.
The subpoena for records 1s without date or limitation as to cach

member of the family. That subpoena should be quashed for lack of specilicity as Lo the

identity of the family mcmber as to whom records ase sought, and what cxactly the defenseis
looking for by means of the subpoena. |

/11171

(ill

1

PLAINTIFIS OBIECTION TO CERTATN OF DEFENDANT'S SD'ls

egeg:1l $0 81 22d



access 1o N

RECORDS SHOULD BE RESTRICTED

The defense justifies the issuance of a subpoena duces tecum for all- records

o_ovcr the entirety of his career with th

It is justified on two grounds;

And second thal his behavior during the imes of these events was inconsistent with what

would have been expected g GG

The People have no objection 1o records of Mr. Doe’s discussions with his

justilication for the balance of Mr. Doe’s file is disingenuous. Unless the defcnse can cstablish

good cause for its disclosure the balance of_' records should be returned i

\%
THE RIGHT OF PRIVACY UNDER THE
CALIFORNIA CONSTITUTION

Article ], section 1 of the California Constitution provides: “All people are by
naturc free and indcpcndcnthnd have inalienable rights. Among these are enjoying and
dcfending life and liberty, acquiring, possessing. and protecting property, and pursuing a;ld
obtaining safety, happiness, and priQacy.” The phrase “and privacy™ was addced to article 1,
section s list of “inalienable rights” in 1972 by the “Privacy Initiative™; the provision was
rewerded Lo read as above by an initiative measurc in 1974,

In White v. Davis (1975) 13 Cul.3d 757, our Supreme Court overturncd the irial
court’s ruling sustaining a demurrer to a taxpaycr’s suit sceking to c‘njoin the expenditure of
pdblic funds in connection with the Los Angcles Policc Department’s covert intelligence-

gathering activitics which included sending undercover ugents into college classrooms to
—
o8
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report on classroom discussions, The Supreme Court regarded the constitutional amendment
as “controlling.” Tt took appreciative note of a statement in the ¢lection brochure (“a statement
which represents, in essence, the only ‘legislative history’ of the constitutional amendment
available Lo us™ - id., al p. 775) which identificd “‘the overbroad colléction and retention of
unneccssary personal information by povernment and business interests™ and “malces-clear that
the amendment does not purport (o prohibit all incursion into individual privacy but rathcr than
any such intervention must be justified by a compelling interest.” (Jbid.)

“The constitutional provision is selt-executing; hence, it confers a judicial tight uf
action on all Californians. (White v. .Davi.s, supra, 13 Cal.3d at p. 775.) Privacy is protected
not merely against state action; it is considered an inalienable right which mayf\ot be violaled
by anyone.” (Porten v. University of San Francisco (1976) 64 Cal.3d 825, 857.9-830: n.
omitted.)

Where a person whose conununications with another arc privileged by statutc and
who is not a p.arty to given court proccedings, “the appropriate court, in its discretion and on its
own motion, may prolect an absentee holder of the privilege who has not waived it.” (Rudnick
v. Superior Court (1974) 11 Cal.3d 924, 932-933.)

Quite apart from statutorily-created privileges, the constitutional right of privacy
“may bc invoked by a litigant as yustfication for refusal to zmchr qucstions which |
unreasonably inlrude on that right. [Citations.]” (Fults v. Superior Court (1979) 88
Cal.App.3d 899, 903.) Fults urose out of a paternily aclion brought by the petitioner mother.
The Court of Appeal granted a pcremptory writ of mandatc direcling the trial court to vacate its
discovery order with respect to Mr. Fults’ inquiries into plaintiff’s sexual activities unrclated to
the possible period o[ conception. The court noted that “the i ght [of privacy] is involcd
against governmental process to compel disclosure.

Petitioner is represcnted by state attorneys but it is the state, over her
objcction, that seeks, in the form of a judicial order, to compel the
answers.  When the state itself employs judicial process to compel
disclosure, the governmental involvement is obvious [citation] but
[sincc?] ‘judicial discovery orders inevitably involve state-compelled
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[since?] *judicial discovery orders inevitably invoive state-compelled
disclosure ol precsumptively protected inforination, the [constitutional]
principles have equal application to purely private litigation." (Britt v.
Superior Court [(1978)] 20 Cul.3d {844] at 856, fn. 3.) (Italicsin
original.) “When the inquiry is conducted by the use of compulsory
process, the judiciary must bear the responsibility of protecting
individual rights.” [Cilations.]”

(88 Cai.App.3d. atp. 903, n. 2.) )
CONCLUSION

If the subpoenas duces tecum served upon the GGG
_anc_ may bc taken as a representative sampling, Defendant

has sought far more informution than he is entitled to, upon little or no showing of the

matcriality or rclevance of that information to his defense, and with no regard whatsocver for
the constitutionally-protected right of privacy of the individuals whose récords he demands.
The Court should hold Defendant strictly accountable for his overrcaching.
DATED: December 8, 2004
Respectfully 5ubmittéc’.,

THOMAS W. SNEDDON, JR.
District Attomey

G A,

Ronald I. Zoncen, Senior Deputy

Attorneys for Plaintift
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF SANTA BARBARA

SS

I am a citizen of the United States and a resident of the County aforcsaid; I am-over
the age of eighteen years and 1 am not a2 party to the within-entitled aclion. My busincss
address is: District Attorney's Oflice; Courthousc; 1112 Santa Barbara Street, Sanla Barbara,

California 93101,
Orn December 8, 2004, J served the within PLAINTIFF'S OBJECTION TO THE

SUBPOENA Or YD RECORDS. AND REQUEST THAT TIIE COURT LIMIT

THE scopt: oF D R - CORDS; ETC. on Defendant, by

THOMAS A. MESEREAU, JR., ROBERT SANGER, and BRIAN OXMAN by delivering a
true copy thereo!l'to Mr. Sanger at his office, and by faxing a wue copy to Mr. Mescreau at the
facsimile number shown with his address onthc attached Service List, and then by catsing to
be mailed a rue copy to him.

I declare under penalty of perjury that the-foregoing is true and corrcct.

Executed at Santa Barbara, California on this 8th day of December, 2004.

(\D T o—/—\

’ C_/ki-ls\—\@ (GRS T G |
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SERVICE LIST

THOMAS A. MESEREAU, JR.

3 Collins, Mecserzau, Reddock & Yu, ILLP
1875 Centurv Park Eust, No. 700
4 Los An gclcs CA 90067
FAX: (310) 284-3122
] - Attorney for Defendant Michac] Jackson
6 ROBERT SANGER, ESQ.
Sanger & Swyscn, Lawyers
7 233 K. Carrillo StrecL Suite C
Santa Barbara, CA 93001
: FAX: (803) 963-7311
9 Co-counscl for Defendant
10 BRIAN OXMAN, ESQ. \,
Oxman &mswk Lawyers
N 14126 E. Rosecrans Bl “3
, Santa Fe Spfings, CA 90670
12 FAX: (562) 921-2298
13 Co-counsc! for Delendant
14
15
16
17
18
19
20
2|
22
23
24
25
26
27
28
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PROOF OF SERVICE
1613A(1)(3), 1013(c) CCP

STATE OF CALIFORNIA, COUNTY OF SANTA BARBARA:

I am a citizen of the United States of America and a resident of the county aforesaid. I am employed
by the County of Santa Barbara, State of California. I am over the age of 18 and not a party to the within
action. My business address is 312-H East Cook Street, Santa Maria, California.

On _DECEMBER 16, 20 04, I served a copy of the attached ORDER_FOR RELEASE OF REDACTED
DOCUMENTS (PLAINTIFF'S OBRJECTION TO THE SUBPOENA AND REQUEST THAT THE COURT LIMIT THE
SCOPE OF RECORDS) addressed as follows:

THOMAS A. MESEREAU, JR.

COLLINS, MESEREAU, REDDOCK & YU, LLP
1875 CENTURY PARK EAST. 7" FLOOR
LOS ANGELES, CA 90067

THOMAS W. SNEDDON, JR.
DISTRICT ATTORNEY'S OFFICE
1112 SANTA BARBARA STREET
SANTA BARBARA, CA 93101

X FAX
By faxing true copies thereof to the receiving fax numbers of: _(310) 861-1007 {Thomas Mesereau,
Jr.); (805) 568-2398 (Thomas Sneddon) . Said transmission was reported complete and without error.
Pursuant to California Rules of Court 2005(i), a transmission report was properly issued by the transmitting
facsimile machine and is attached hereto.

MAIL

By placing true copies thereof enclosed in a sealed envelope with postage fully prepaid, in the United
States Postal Service mail box in the City of Santa Maria, County of Santa Barbara, addressed as above. That
there is delivery service by the United States Postal Service at the place so addressed or that there is a regular
communication by mail between the place of mailing and the place so addressed.

PERSONAL SERVICE

By leaving a true copy thereof at their office with the person having charge thereof or by hand delivery
to the above mentioned parties.

EXPRESS MAIL

By depositing such envelope in a post office, mailbox, sub-post office, substation, mail chute, or other
like fadility regulafy maintained by the United States Postal Service for receipt of Express Mail, in a sealed
envelope, with express mail postage paid.

[ certify under penalty of perjury that the foregoing is true and correct. Executed this 16™ __ day of
DECEMBER , 2004, at Santa Maria, California.

é%/ﬂ/u,( 7;/ &//ﬁﬁ//(,

CARRIE L. WAGNER
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