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SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SANTA BARBARA, COOK DIVISION

Protose)  REDALTED

THE PEOPLE OF THE STATE OF
CALIFORNIA,

Plaintiffs,

Vs,

MICHAEL JOSEPH JACKSON,

Defendant.
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ORDER

Casc No. 1133603

APPLICATION
SHOW CAUSE

TO RECALL EWER TO

DECLARATIONS OF THOMAS
ESERE

M JR., SUSAN C. YU AND
* PROPOSED

UNBER8EAL
Honorable Rodney S. Melville

TO THE CLERK OF THE ABOVE-ENTITLED COURT AND TO THE DISTRICT

ATTORNEY OF THE COUNTY OF SANTA BARBARA, TOM SNEDDON, AND DEPUTY
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DISTRICT ATTORNEYS GERALD FRANKLIN, RON ZONEN AND GORDON
AUCHINCLOSS:

Mr. Jackson requests that the Court recall its order to show cause ~issued on
Dccember 14, 2004 and for such other such further relief as the Court may deem just and proper.
This application is madc on the grounds that the request for an arder to show cause -
is not properly supported by evidence as required by C.C.P. Section 1211 end the right of a l
person accused of (IR to proper notice and due process of law under the state and federal
constitution.

This application 1s based on this application, the memoranduin of points and authontes
attached hereto, the declarations of counscl, the records, pleadings and papers herein, and such |
other and further matters as may be submitted to the Court.

Dated: December 15, 2004
Respectfully submitted,
COLLINS, MESEREAU, REDDOCK & YU
Thomas A. Mescreau, Jr.

Susan C. Yu

SANGER & SWYSEN
Robert M. Sanger

OXMAN & JAROSCAK
Brian Oxman

/ Robert M. Sang
Attomeys for Defendant
MICHAEL JOSEPH JACKSO?

AFPLICATION TO RECALL ORDER TO SHOW CAUSE
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INTRODUCTION

The Court was prescented with a request for an order to show causc—on
December 13, 2004. An order was issued on December 14, 2004, Counsel for Mr. Jackson did
not have an opportunity to respond to the request prior to the Court’s order.

The last time such an urder was requested was when defense counscl requested an order
to show cause (RN Th:
District Attorney had an opportunity to respond to the request before the OSC issued. Defense
counsel was not given such an cpportunity. However, we respectfully request the Court to recall
the arder to show cause issued on Dccecmber 14, 2004 for the reasons set forth below.

Here, the affidavit is defective n that it is based on unreliable hearsay. Furthermore, the
Cewe T T wwe~ T T we
QS This OSC GEENEEP s ot based or a review of the prosecution of legitimate I

evidence and the tHming sugkests it is form
L ]

1.
THE AFFIDAVIT OFFFRED TQ SUPPORT THE. ORDER TQ SHOW CAUSE |S
INSUFFICIENT

The GRS - d its contcnts crc not reliable.

Furthemmore, as a matter of law, a declaration which secks to rely on statements attributed to a
person in A is hearsay and, as such, cannot be the basis for a proper affidavit, Codc of
Civil Pracedure Scction 1211 states, in relevant part:

When the (SN = not commirted in the immediate view and presence of the

court, or of the judee at chanbers. an atfidavit shall be presented to the court or

judge of the facts constituting the GEEEEEES ‘
The requirement of filing sn affidavit is jurisdictional. Any(@lorder made cancerning

rmatlers not oceurring in the court’s presence, and nol supported by a proper affidavit, is

APPLICATION TO RECALL ORDER TO SHOW CAUSE
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procedurally invalid, (Ryan v. Commission on Judicial Performance (1988) 45 Cal.3d 518, 532.)

Without a proper and sufficient affidavit, no indirect (B rmry be found or punished.

(Sorell v. Superior Court (1967) 248 Cal.2d 157, 160.) The affidavit’s insufficiency cannot be

cured by presenting proof of (2t e hearing. (/n re Cowan (1991) 230 Cal.App 3d 1281.)
L.

First, as st forth above,_is sitply not a reliable source of

infornmnation.

Second. it is extremely unlikely that GG

Third, QRN - 2 prcscnt in the room when he was
speaking to @B She heard GHNERSNSRERNEENENENED - GRS
_ (Declaration of Maureen Jaroscak, 9§ 3.)

Fourth, immcdialely upon discovering the following day that (SRR
~leamtions of Thomas Mesereau, Jr.. 15.)

WERE THIS NOT Am

C e )
Mla. = efa. T al%
Ll L ASESS—
T S S %, T G T
R
s
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The usc of the‘process not based on reliable information or admissible evidence

is improper. The extreme prejudice that this distraction has causcd to the defense should not be

tolerated by the Court.
V.

While the prosecution should be aware that the“

‘ * is not reliohle, they may or may not have
known that (RSP - s:! forth in the declaration of Thomas
| Mesercau Jr., QNI (D:cluration of Thomas Mesereau, Ir.,
| at §7.) Therefore, whether or not (RIS
o L o S |

Therefore, even if the atfidavit in support of the OSC were technically proper, 'which it is

i1 not, thc Court should recall the OSC due to the addit:onal information regarding the extreme
anreliability of the underlying information.

VI.

v 1T SIDE TO BE TAKI THE COU > 1E,
S AL WIT L. THOUG JT
AND UNsurporTED G

In the past, both Mr. Sneddon and Mr. Mesercau have attempted to resolve (D
*by attorneys on either side by way of a clarification.'

Recently, G

* The only time defense sought an order to show causFil was dehicd adter a
thoughtful hearing by the court. In that igsta vever, the d&iense only came before the
Court with an actua

The OSC wus denied based on the lack of




(Attached as Exhibit A to the Declaration of Thomas Mesereau, Jr.)

whil- G
| R, 1 craticn

of Thomas Mcsereau, Jr., §10.)

; The decision of QNSRS

(2 R

V1L

QU No PURPOSE IN ixvokinG THE (NG
UNDER THFSE CIRCUMSTANCES

; g
* A technical, but innocuous. violation

of a pretnial publicity order that has no tendency to prejudice a pending criminal proceeding is

not punishable as contempt. (Younger v. Smith (1973) 30 Cal. App.3d 138, 150.) ¢S

QISR (D<:aration of Thomus Mesereau, Jr., at §5.) If therc way uny harm to

APPLICATION TO RECALL ORDER TO SHOW CAUSE
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! the case, M Even if there were some

| means to prove these untrue allegations about— no harm was done and he took the

I
appropriate remedies. Therefore, there would be no purpose in invoking~

It is also clear that the tuming of this request for an OSC rc contempt is designed for

Were we not subject ourse|ves to the same objections, it wauld be easy to request

CRRRN P o<ccutors arc required to review cases to determine if they

have credible evidence before sceking prosecution. Prosecutors are required to review the
molives of the accusers and their own mations betore seeking prosecution. Had the prosceution
done that here in a clear-headed fashion, neither counsel nor the Court would be wasting valuable

time and resources on this matter.

7

i

i
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VIl
CONCLUSION
As stated beforc, Mr. Jackson is entitled to neither inore nor less protection under the law.
The same can be said for his Jawyers. We respectfully suhmit that the Court should issuc 4

clarification as to the manner in which the prosecution has attempted to invoke the serious

G - d that the Court should recall the order to show cause.

Dated: December 15, 2004 COLLINS, MESEREAU, REDDOCK & YU
Thomas A. Meseresau, Ir.
Susan C. Yu

SANGER & SWYSEN
Robert M. Sanger

OXMAN & JAROSCAK

)ﬂﬂfo

By: =
Robert M. Sanger ¢ [
Anomeys for Defendant
MICHAEL JOSEPH JACKSON
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a4 12:33 318-861-1827 MESEREAL & YU PRGE €1/83

N OMAS %S U, JR.
I, Thomas A. Mesereau, Jr., declare &s follows:
1. iam ag artornaey at law duly licensed to practice law in the counts of the Stato of
California, a partrer in the law firm of Collins, Mesereau, Reddock & Yu. and lead counsel for Mr.
Michael Jackson in this criminal proceeding. I buve personal knowledge of the facts set forth herein

and, if called and sworn as a witness, I could and would competently testify therewo under oath.

2. This declaration is being submirted in opposition to the (GGG

3 I was at the Neverland Ranch during the Prosecution’s soarch of the premises on
December 3, 2004, | retarned to the Neverland Ranch the following day and was present when Mr.

| Jackson voluntaril

4, [ received a phone call from

50 1 advised

followed my advice

-1-

DECLARATION OF THOMAS A MESEREAU., JR.
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9 ] submit thot a
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~ We made the decision not 10 bring such a request because both sides must
\
prepaze for trial and becauss the content of the ~
We were also mindful of the fact M

- e T W
T m

12.  Irespecttully request that the Court accept the declarations and information |

submitted in oppesition « (NN

I declare under penalty of pegjury under the laws of the State of California that the forepoing

11. Whilc“ he made them, would have N ENGNGE

is truc and correct and that this declaradon was executed. on this 14 day of December 2004, at Los

Aungeles, California.

" THOMAS A. MESEREAT

S/ /‘(wm/d;;y%/

-3-

DECLARATION OF THOMAS A. MESEREAU, JR.
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DECLARATIQN QF SUSAN C. YU
L, Susan C. Yu, declare as follows:

1 [ am an attorpey at law duly lcensed to practice law in the courts of the
State of California, a partner in the law firm of éonim, Mesereau, Reddock & Yu, and co- |
counsel for Mr. Michael Jackson in this criminal proceeding. I have personal knowledge
of the facts set forth herein and, {f called and sworn as a witness, I could and would

compatently testify thereto wnder oath.

2. 1 submit this declaration in opposition to ths Praosecution's Requsst for an
OSC“.; to my colleague and co-counsel, “

34 On Decamber 3, 2004, Mr. Jackson’s Neverland Ranch was searched. At thsat
tiie, my staff and I werg busy working on the Cowrt’s mandated Decepiber 6, 2004
discovery compliance deadline. So too was (I} He rod I wera on the phone
throughout that day discussing the discovery corpliance,

1. The following day, on December 4, 2004, I received a call from—

| He was vary shocked and npset about an

Ao\ e 1t GRS |

5. I have baen working very closely with (Il this cese since May of
this year. Thus, I believe [ know (Sl v enough to represent to the Court that

a0 ama. T e

(Ale  — Twmews e

=g P2y T
|

-1-

DECLARATION OF SUSAN C. YU
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3 1 declare under penalty of perjury under the laws of the State of Cnlifornia that the
s)| foregoing 15 true and correct and that this declaration was executed on this 14" day <f

5\' December 2004, at Los Angeles, California.

-2-

DECLARATION OF 6USAN C. YU
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s 2. On Decomber 3, 2004, [ was present when—

3. On December 4, 2004, (IEEEEERE

15 I declare under penalty of perjury under the laws of the State of Califormia the foregoing is true and
16 || correct.

17 | Exccuted this 14th day of December, 2004, at Santa Fe Springs, California.

1

“ MAURELN JAROSCAK DEC IN OPPOSITION TO OSC



