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balancing ‘“because admission and consideration of evidence of other
sexual offenses to show character or disposition would be no longer
treated as intrinsically prejudicial or impermissible. Hence, evidence
offered under [section] 1108 could not be excluded on the basis of
[section] 352 unless ‘the probability that its admission will . ., create
substantial danger of undue prejudice’ . .. substantially outweighed
its probative value concerning the defendant's disposition to commit
the sexual offense or offenses with which he is charged and other
matters relevant to the determination of the charge. As with other
forms of relevant evidence that are not subject to any exclusionary
principle, the presumption will be in favor of admission.” (Historical
Note, 29B pt. 3, West's Ann. Evid. Code, supra, foll. § 1108, p. 31.)
Section 1108 does not require ‘“more exacting requirements of
similanty between the charged offense and the defendant's other

»* (Ibid.) Such a requirement was not added to the statute
because ‘doing so would tend to reintroduce the excessive requirements
of specific similarity under prior law which [section 1108] is designed to

7

offenses ... ..

overcome, . . . and could often prevent the admission and consideration
of evidence of other sexual offenses in circumstances where it is
rationally probative. Many sex offenders are not ‘specialists’, and

commit a variety of offenses which differ in specific character.” (/d. at
pp. 31-32.)"

e v. Callahan (1999) 74 Cal.App.4th 356, 368, quoting People v. Soto, supra, 64

p.4th 966, 984; bold emphasis added.)

As noted, “The Legislature has determined the need for this evidence is ‘critical’
he serious and secretive nature of sex crimes and the often resulting credibility contest

* (Fitch, supra, 55 Cal.4th at p.182.) Evidence regarding a defendant’s propensity to

commif a sex act may be used by the trier of fact to evaluate the victim’s and the defendant’s

credibility without violating Due Process. (People v. Branch, supra, 91 Cal.App.4th 274, 281,
citing Reople v. Falsetta, supra, 21 Cal.4th 903, 910-911, 922.)
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E. Specific Similarity Of The Other Offenses And

The Charged Offenses Is Not Required To
Prove “Propensity”

With respect to the similanty of the prior offenses to the charged offenses,

Section 1108 does not require “‘more exacting requirements of
similanty between the charged offense and the defendant’s other
offenses . . . .’ (/bid.) Such a requirement was not added to the statute
because ‘doing so would tend to reintroduce the excessive requirements
of specific similanty under prior law which [section 1108] is designed to
overcome, . . . and could often prevent the admission and consideration
of evidence of other sexual offenses in circumstances where it is
rationally probative. Many sex offenders are not ‘specialists,” and
commit a variety of offenses which differ in specific character.’” (Id. at
pp. 31-32))

(People v. Soto, supra, 64 Cal.App.4th 966, 984, quoting Hist. Note, West's Ann. Evid. Code..
§ llOS[p. 31.)

Thus, for admissibility to show a “common plan or scheme,” there is no

requirIent under section 1108 for close similanity. (See also People v. Frazier (2001) 89

Cal.App.4th 30, 40-4) [uncharged offenses admissible under § 1108, in general, and need not

under § 1101(b)].)
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THE ADMISSIBILITY OF PRIOR ACTS OF [ G
PURSUANT TO EVIDENCE CODE § 1108 IS SUBJECT TO
THE LIMITATIONS OF § 352, WHICH MUST BE APPLIED

WITH A VIEW TO FURTHER AND NOT DEFEAT THE
LEGISLATIVE INTENT IN ENACTING SECTION 1108

“In Harris, the Third District applied [Evidence Code section 352°s] critenia to

on of evidence proffered under section 1108. (Harris, supra, 60 Cal.App.4th at pp. 737-
\s cast by the Harris court, the probative value of the evidence must be balanced against
tors: (1) the inflammatory nature of the uncharged conduct; (2) the possibility of

bn of 1ssues; (3) remoteness in time of the uncharged offenses; and (4) the amount of time

involved 1n introducing and refuting the evidence of uncharged offenses. (/bid.)” (People v.

Branch

supra, 91 Cal.App.4th 274, 282.)
In People v. Falsetta, supra, 21 Cal.4th 903, our Supreme Court upheld Evidence

Code sgction 1108 against challenge on constitutional grounds. The court noted the

interrelation of Evidence Code sections 1108 and 352:

(21 Cai

By reason of section 1108, trial courts may no longer deem “propensity”
evidence unduly prejudicial per se, but must engage in a careful

weighing process under section 352. Rather than admit or exclude every
sex offense a defendant commits, trial judges must consider such factors
as its nature, relevance, and possible remoteness, the degree of certainty
of its commission and the likelihood of confusing, misleading, or
distracting the jurors from their main inquiry, its similanty to the
charged offense, its likely prejudicial impact on the jurors, the burden on
the defendant in defending against the uncharged offense, and the
availability of less precjudicial altematives to its outright admission, such
as admitting some but not all of the defendant's other sex offenses, or
excluding irrelevant though inflammatory details surrounding the
offense. [Citations. ]

4th 903, at pp 916-017.)

Those considerations will be discussed next.
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A. “Nature and Relevance of Prior Offenses”

The Falsetta court did not expand on what it meant by the “nature and relevance™ of

the prijor offenses, evidence of may be offered in a sexual molestation prosecution pursuant to

Evidence Code section 1108. Presumably, there was no need for discussion of the threshold

requir¢gment that only relevant evidence 1s admissible in a criminal prosecution, and that only

prior sex offenses come within section 1108’s express limitations.

offenst
dissim

prior o

B. Possible Remoteness

“Remoteness,” in terms of the time that has elapsed between the earlier, uncharged
2s and the charged offenses, is of greater concern where the earlier offenses are
lar. But as the court noted in People v. Waples (2000) 79 Cal.App.4th 1389, involving

ffenses committed more than 20 years earlier for which the defendant had never been

prosectited, “the similarities between the prior and current acts, a matter which Waples does

not herg dispute, balanced out the remoteness.” (/d., at p. 1395.)

Waples, supra, was cited and discussed approvingly by the Court of Appeal in

People\v. Branch, supra, 91 Cal.App.4th 274. [n Branch, evidence of a prior offense

commifted by Branch some 30 years earlier, for which he was never prosecuted, was admitted

againstlhim pursuant to Evidence Code section 1008. His conviction was affirmed on appeal,

the Court of Appeal noting that while, *“{c]ertainly, a 30-year gap between the offenses .. .is a

substanfial one,” it is also true that “[n]o specific time limits have been established for

determiping when an uncharged offense is so remote as to be inadmissible.

disting

Y

Branch

uished People v. Harris (1998) 60 Cal. App.4th 727 by noting that in Harris, “the prior

offensejinvolved a brutal rape, in which Harris beat his victim and stabbed her,” whereas the

offenseg for which he was tried and convicted — acts of sexual intercourse, while employed as a

mental

ealth nurse, with two women who were “vulnerable due to their mental condition.”

(60 Cal.App.4th at pp. 730-732.) Branch noted that “[T]he Harris court noted the striking

dissimilantics between the 23-year-old prior offense and the charged offenses and concluded

that the prior offense had no significant probative value’ on any disputed issue. (/d. at pp. 740-

741.)"

(People v. Branch, supra, 91 Cal.App.4th 274, at pp. 284-285.)
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an oWstaclc to their admissibility, see People v. Frazier (2001) 89 Cal.App.4th 30 (uncharged

For other decisions holding that remoteness of the prior offense or offenses was not

Cal.

sexudl assaults on young childrenl5 to 16 years earlier) and People v. Pierce (2002) 104
;ppAth 893 (priors over 23 years old).

C. Degree of Certainty of Defendant’s Commission
Of The Prior Offense

While it is true that a prior offense that resulted in a conviction and prison offense

presents fewer problems of proof in a later prosecution, it is also true that a prior conviction
has never been regarded as a necessary condition to the use of prior offenses where evidence of
those priors is relevant to establishing an element of the charged offense. The serial offenses
of sexnal predators who prey on young children with whom they have developed a relationship
of trust are much less frequently reported in timely fashion. For that reason, among others,
those offenses are less frequently prosecuted. Reviewing courts regularly affirm convictions in
cases ipvolving sexual offenders who were not strangers to their victims, in which evidence of
earlierjuncharged offenses that were committed well beyond the statute of limitations was

admitted pursuant to Evidence Code section 1108. (See, e.g., People v. Branch, supra, 91

Cal.Aﬂp.-’«lr.h 274; People v. Soto , supra, 64 Cal.App.3d 966, and see People v. Frazier, supra,
89 Cal App.4th 30 [conviction reversed for instructional error] {evidence of prior act of
sodomy and oral copulation 16 years earlier not inadmissible on that account]; People v.
Ewoldt, supra, 7 Cal.4th 380 [12-year lapse of time not remote under Section 1101 where

evidenge of prior offense otherwise is admissible] .

D. The Similarity To The Charged Offense

As noted above in our discussion of “Common Plan or Design™ evidence,
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‘ E. The Burden On Defendant Of Defending

) Avgainst The Uncharped Offenses

‘ No doubt, in every child molestation prosecution in which the plaintiff proposes to
introciuce evidence of prnior uncharged sex offenses pursuant to Evidence Code section 1108,
the défendant complains that he will unfairly be subjected to a “trial within a tnal” and that the
time rlecessanly consumed in rebuttmg those pnor offenses will “unduly” prolong his tnal on

the ceraed offenses

““The }cgislamre has determined the need for this evidence is “critical” given the serious and

secreti}'e nature of sex cnmes and the often resulting credibility contest at trial. [Citation.]’
(Peoplf v. Fitch (1997) 55 Cal. App. 4th 172, 181-182, fn. omitted . . . .)” (People v. Falsetta,

supra, “‘The Legislature “declared that the willingness to commit a

sexual pffense is not common to most individuals; thus, evidence of any prior sexual offenses
1s partitular]y probative and necessary for determining the credibility of the witness.” (/d.. p.
912, ciding and quoting Review of Selected 1995 Cal. Legislation (1996) 27 Pacific L.J. 761,
762.) |

|

A. “The Availability Of Less Prejudicial Alternatives”

‘ As noted, Falsetta requires trial courts to consider “the availability of less

prejudicial alternatives to . . . outnght admission [of “propensity” evidence], such as admitting

‘ 59
|
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some but not all of the defendant’s other sex offenses, or cxcluding irrelevant though
inflammatory details surrounding the offense. [Citations.]” (21 Cal.4th 903, at 917.)

The evidence of defendant’s

. (People v. Branch,

supra, \People v. Waples, supra, 79 Cal.App.4th 1389, 1395; People v. Callahan, supra, 74
Cal.App.4th 356, 371, People v. Yavanov, supra, 69 Cal App.4th 392, 406.) 3

(Peoplé v. Branch, supra, 91 Cal.App.4th at pp. 283-284.)
In any event, “Prejudicial evidence [is evidence that] ‘“uniquely tends to evoke an
emotimixa] bias against . . . [one party] as an individual and . . . has very little effect on the
1ssues.’} [Citation.]” [Citation.]” (People v. Harlan (1990) 222 Cal.App.3d 439, 445.) In
contrast, uncharged sex offenses are “uniquely probative” in sex crimes prosecutions. (People
v. Yavanov, supra, 69 Cal .App.4th 392, 405.) ““The prejudice which exclusion of evidence
under Evidence Code section 352 is designed to avoid is not the prejudice or damage to a
defenseithat naturally flows from relevant, highly probative evidence.” [Citations.] ‘Rather,
the statyte uses the word 1in its etymological sense of “‘prejudging” a person or cause on the
basis oflextraneous factors. [Citation.]’ [Citation.]” (People v. Zapien (1993) 4 Cal.4th 929,
958.)

G. Undue Consumption of Time

Evidence Code section 352 declares that ‘““The court in 1ts discretion may exclude
evidencg if its probative value is substantially outweighed by the probability that its admission

will (a) nccessitate undue consumption of time or (b) create substantial danger of undue

| prejudicL, of confusing the issues, or of misleading the jury.” (Emphasis added.)

’
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v. Soro,

It is conceivable that ““a case could arise in which the time consumed trying the

unch%rged offenses so dwarfed the trial on the current charge as to unfairly prejudice the
defenﬁiant.” (People v. Frazier, supra, 89 Cal App.4th 30, 42.) However, no published

decisirn addressing the issue of whether § 1108 evidence should be admitted has found this to

be thq case.

\Y

THE PROFFERED EVIDENCE IN THIS CASE 1S
MORE PROBATIVE THAN PREJUDICIAL AND
SHOULD NOT BE EXCLUDED UNDER
EVIDENCE CODE § 352

Evidence Code scction 352 provides:
The court 1n its discretion may exclude evidence if its probative value 1s
tiallv outweighed by the probability that its admission will (a) necessitate undue

ption of time or (b) create substantial danger of undue prejudice, of confusing the issues, or

of mislTading the jury. (Emphasis added.)

There may be a temptation simply to use standard section 1101(b) analysis in

ng probative value and prejudicial effect of proposed section 1108 “propensity”

evidenge pursuant to Evidence Code section 352. But Evidence Code section 1108 affords a

“much broader exception to the general rule of exclusion of “other crimes” evidence.” (People

supra 64 Cal.App.4th 966, 985-986, quoting People v. Harris, supra, 60 Cal. App.4th

37.) The greatest concern expressed in case law applying Section 1101, subdivision

(b) 1s that the jury will consider such character evidence to prove predisposition. But evidence

of a “predisposition™ to commit scx offenses is precisely what is made admissible by section

6.
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- In assessing whether to admit 1108 evidence under section 352, it must be kept in mind

that tOur elected Legislature has determined that the policy considerations favoring the

sion of evidence of uncharged sexual offenses are outweighed in criminal sexual offense

by the policy considerations favoring the admission of such evidence.” (People v.

Falsdtra, supra, 21 Cal.4th 903, 911, quoting People v. Fitch, supra, 55 Cal.App.4th at pp.
181-182.)

offen

of pni

supra

Given that a predisposition to commit sex offenses may now be proved in a sex-

$e prosecution, what traditionally would have been viewed as unfairly prejudicial is now

in fac} probative as a matter of law. (Falsetta, id., at pp. 916-917.) To the extent that evidence
of pnior bad acts has any tendcncy in reason to prove that the defendant is a child molester it 1s
probative and should weigh in favor of admission, regardless of whether it bears sufficient

earmarks of similarity under any other traditional 1101(b) analysis. In this regard the more acts

dr sexual assault the stronger the probative value; as a matter of logic, the best way to

prove that a man is a sex offender is to prove that he has sexually offended again and again.
(See the discussion of the “Doctrine of Chances™ in People v. Robbins, supra, 45 Cal.3d 867,
879-889, cited in People v. Erving (1998) 63 Cal.App.4th 652, 661-663 and People v. Burnett,
supra,| 110 Cal.App.4th 868, 880. That doctrine is set out above, in our discussion of the
admisspbility of cvidence of a “common plan’ pursuant to Evidence Code sectior 1101,

subdivision (b). )

With the enactment of Evidence Code section 1108, the Legislature “‘declared that the

willingpess to commit a sexual offense is not common to most individual; thus, evidence of
any prior sexual offenses is particularly probative and necessary for determining the credibility
of the witness.”” (People v. Falsetra, supra, 21 Cal.4th 903, 912. [Citation omitted].) See also
Pecple y. Trujillo Gareia (2001) 89 Cal.App.4th 1321, 1331; People v. Callahan, supra, 74
Cal. App.4th 356, 367; People v. Soto, supra, 64 Cal.App.4th 966, 983; People v. Yavanov,

. 89 Cal.App.4th 392, 405 [uncharged sexual offenses are “uniquely probative” in sex

crimes prosecutions; our emphasis]; People v. Harris, supra, 60 Cal.App.4th 727, 739 [“often

predispqsition evidence is extremely probative”; our emphasis).
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] -y CONCLUSION

jpon the authorities discussed above, Plaintiff respectfully moves for an order of this

as outlined above.
5 . » DATED: December 10, 2004
Respectfully submitted,

7 | THOMAS W. SNEDDON, JR.
! District Attorney

e

10 Gerald/McC. Franklin, Semior Deputy
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PROOF OF SERVICE

$TATE OF CALIFORNIA e
' COUNTY OF SANTA BARBARA o

T am a citizen of the United States and a resident of the County aforesaid; I am over

e of cighleen vears and | am not a party to the within-entitled action. My business

address is: District Attornex's Office: Courthouse: 1112 Santa Barbara Strect. Sania Barbara.

California 93101.

On December 11, 2004, 1 served the within REDACTED VERSION OI

PLAINTITF'S MOTION FOR ADMISSION OF EVIDENCE OF DEFENDANT’S PRIOR

UAL OFFENSES: MEMORANDUM OF POINTS AND AUTHQRITIES (Evid. Code. §

1108) an Defendant, by THOMAS A. MESEREAUL jR., ROBERT SANGHR. and BRI AN

OXMAN by transmitting a facsirnile copy thereof to Altomey Mesereau.

On Decembear 13, 1 persenally delivered a true copy thereof to Mr. Sanger’s oflice in
a Barbara and caused a truc copy thereof to be mailz;d o Mr, Mesercau, first class postage
aid, at the addresses shown on the attached Scrvice List.

1 declarc under penalty of perjury that the [oregoing is true and correct.

Execured ar Santa Barbarz, California gn this 13 day of December . 2004,

Gerald McC. Franklin
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SERVICE LIST

THOMAS A. MESEREAU, JR.
Collins, Mesereau, Reddock & Yu, LLP
1875 Century Park East, No. 700

Los Angeles, CA 90067

FAX: (310) 284-3122

Attorney for Defendant Michael Jackson

ROBERT SANGER, ESQ.
Sanger & Swysen, Lawyers
233 °E. Carillo Street, Suite C
Santa Barbara, CA 93001
FAX: (805) 963-7311

Co-counsel for Defendant

BRIAN OXMAN, ESQ.
Oxman & Jaroscak, Lawvers
14126 E. Rosecrans Blvd.,
Santa Fe Springs, CA 90670

Co-counsel for Defendant
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