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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SANTA BARBARA

THE PEOPLE OF THE STATE OF ; Case No.: 1133603
CALTFORNIA, ) Order for Release of Redacted Documents
Plainti(l, ; [Motion for Menlal Examination]
MICHAEL JACKSON, )
Defendant. §

The redacted form of the Defendant’s Motion for Mental Exam attached to the Plainti(T's
Propased Redaction of Defendant’s Motion for Court-Ordered Mental Examinations of Certain
Witnesses shall be released and placed in the public file with minor modifications by the court.
The court finds that there is more malerial in the motion that should be redacted than t.haf
contained in the proposed redacted version. The unredacted originals shall be maintained
canditionally under seal pending the hearing on November 29, 2004,

DATED: November 24, 2004

iy b Mttt

RODNEY $. MELVILLE
Judge ol the Superior Court




MV-T-20040ED 1207 SUPERIOX COURT ADMEN S COUNTYT  TRAS( &2 346 1497 L0306

o

NOV-23-2024(TUE) 14:42  SB CO. DISTRICT ATTORNEY (FAX)885 58¢ 1878 P. @@4/68"

TIIOMAS W. SNEDDON, JR., DISTRICT ATTORNEY
County of Santu Barbara 3
By: RONALD J. ZONEN (State Bar No. 85094)
Senior De u% District Attorney 3
GORDON .EU HINCLOSS (Statc Bar No. 15025])
Senior Deputy District Attormey ‘
GERALD I\gc . FRANKLIN (Starc Bar No. 40171)
Senior Deputy District Attorney
1112 Sunta Barbara Strect
Santa Barbara, CA 95101
Tzlsfhone: (805) 568-2300
FAX: (805) 568-2398

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SANTA BARBARA
SANTA MARIA DIVISION

THE PEOPLE OF THE STATE OF CALTFORNIA, No. 1133603

PLAINTIFEF'S PROPOSED
Plainti L, REDACTION OF

DEFENDANT’S MOTION FOR

COURT-ORDERED MENTAL

v, EXAMINATIONS OF CERTAIN
PROSECUTION WITNESSES.,
MICHAEL JOE JACKSON, ' AND OUR MEMORANDUM RE:
DETENDANT’S OWN.
WOEFULLY INADEQUATE

REDACTION OF THE MOTION

DATE: November 29, 2004
Dcfendant. TIME: 10:00 a.m. .
DEPT: TBA (Melvilic)

AADER SEALA

A. Introduction

Defendant recently moved the Count to order “mental cxaminations for the
complaining witnesses Janc Doe, John Doe and James Doe on several grounds. His submission
consisted ol his noticc of motion (2 pages), its supporting memoranduin ol points and
authoritics (27 pages, plus an unnwnbered cover sheet), and a supporting declaration by
Anorncy Brizn Oxman (22 pages); a total of 51 pages of text.

111

1

TLAINTIFE'S MEMORANDUNM RL: DEFENDANT'S 'ROIOSED REDACTION OF MOTION FOR MENTAL EXAMS
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] Defendant also Gled his “Ex Parte Application To File Under Scal” his “Metion.for

2 || Mcntal Exzmination.”

3 B. The Court’s “Protectjve Order”
4 On January 23, 2004, (his Court filed a “Protective Order” binding on both parties

5 ||and all potential witnesses, It [orbids the relcase of:

6 “1. ...any purported stulement of cither the delendant or witnesses relating to this
7 |case:
y “2. ... any documents, exhibits, photographs, or any cvidence, the admissibility ol
9 [/ which may have (o be determined by the Court. .. ."”

10 C. Anomcy Oxman’s Proposed Redaclion

1) : In his application to seal defendant’s Motion for Mental Examinations, Attorney

12 || Oximan allcped as o reason for scaling that “An inspection of the documents will reveal that

13 || they disclose the testimony of witncsses or potential witnesses and disclose possible cvidence,
14 || the admissibility of which, is yet to be dctermined.” (Ex Parte App,, 3:21-24.) Auwomcy

i5 || Oxmaun's supporting Declaration further stzied that sealing was rcquired, in part, to “prevent
16 || the disclosure of witncsses, potentia) witnesses and potentdal evidence.” (Decl. 5:6-9.)

17 Dcfendant's “Proposed Redacted™ version of the moving papcrs disclose that six

15 || words of the two-page Noticc of Molion, 84 words of the 27-page supporting Memorandum ol
19 (| Points and Authoritics and 84 words of the 22-page Declaration — 174 words in all, on the 51
20 || pages of text - were redacted. And though all 51 pages of text, virtually from beginaing to
21 || end, recited scandalous and prejudicial evidence or “potential evidence,” there was no

22 || proposed rcdaction of any of that text. Each and every one of the 174 words redacted by
23 !l dcfendant were the numes of one member or another of the Doe family.

24 In addition, delendant did not propose to redact even onc of the 32 Exhibils,

25 || consisting of 113 pages, which accompanied his motion.

26 D. Discussion
27 Defendant and his counsel, and in particular Attorney Oxman, arc well-acquainted

a5 || with the pravisions of the Protective Order, Attorney Oxman’s declaration in support ol his

EY
-

PLAINTIFF'S MEMORANDUM RE: DEFENDANT'S PROMOSED RENACTION OF MOTION FOR MENTAIL EXAMS
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submission of the dcfense’s proposed redaction of the 162 pages comprising defendant’s
Motion for Mental Examination evidcnees his awareness that they “disclosc the testimony of
witnesses or polential witncsses and disclose possible evidence, the admissibility of which, is
yct to be detenmined.” .

How, then, can Attorncy Oxman, plausibly suggest to this Court that ail but 174
words of the argumentative motion he authored, and ALL of the exhibits he attached to that
motion, are approprietc for rclease to the public? Plainly, he can not.

Plaintiff respectfully suggests thet Antorney Oxman cither knows better, or he does
not In either cvent, this Court, of regrettable nzcessity, must intervenc.

E. Request

1. Thc People respectfully request thul Attorncy Oxman’s proposed redaction of the
Moton for Mental Examination he authorcd be rejected. An appropriately thoroughgoing
redaction should be substituted in its place. All of the exhibits to the Motion should be
redacied by simply removing them from the moving pupers before the redacted motion is
scanncd and released. Plaintiff tenders herewith its own redaction of defendant’s Motion;

2. Whoever Mr. Mescrcau nominales as the lawyer who will arguc the merits of the
“Moulon for Mental Examination™ Mr. Oxinan authorced on behalf of the defendant should be
ceutioned not o mention or discuss any of the malerials referred to in the moving papers or
attached as exhibits thereto. Mr. Oxman has shown beyond the need [or further discussion that
unlcss limits are plainly articulated and swiftly enforced he cannot be relied upon to réstrain
himself on behalf of his client when he believes appreciative notc of his arguments will be
taken by the media, ‘

DATED: November 23, 2004

Respectfully submitted,
THOMAS W, SNEDDON, IR.

District Attorney

By: _
Gerald McC. Franklin, Senior Dcputy

3

PLAINTIFF'S MEMORANDUM REL: DEFENDANT'S PROPOSED RILDACTION OF MOTION FOR MENTAL EXAMS
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Themas AL Meserepn, Jr.. State Bor Number 091382
Susan C. Y1, Sizate Bar Number 125840
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SANTZER & SWYSEN

Arttorocys at Law

Robert ML Sanger, State Bar No. 858214
233 rast Carillo Street, Suite C

Santz Barbara, CA 93101

Tel.: {R03) 962-4887, Fax: (8303) 963-7311

OXNVAN & JARQCSCAK
Brian Oxman, Statc Bar Wo. 072172
14126 East Rosccrans
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SUPZRIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SANTA BARBARA, COOK DIVISION

TEE PEOPLE OF THE STATE OF
CALIFORNLA,

Plaiaifls,
V3

MICHAEL JOSEPH JACKSON,
Sefendant

| S R N Vet NN el & PSS A e et St s

TS

Pleasc i notice th

that en Movember 29, 2004, or as socon

Cuse No, 1133603

MR JACKSON'S NOTICE OF MOT.CN
AND WOTION FOR MENTAL
ECAMINATION

Honarable Kodnev S. Melville

Datc! Novemter 29, 2004

Time: 8:530 p.m.
D"’pv. SM 2

THE CTLERK O THE ABOVE ENTITLED CCURT:

thereafrer 2s die mut=r zaq be

keard, in Deporipent SM-2 of the Santa Barbara Supcrior Coust loesr=d at 312 Enst Cook Styeet,

-

ME SACEION'S MOTICE CF MOTION LD MOTTON FOR MEN Al

N T ey,
EAAMMATICH
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i
Santa Barbarz, Califomia 24354, Lefore ths Hanoreble Rodney S. Meiville, Mr. }\uwacl Jacksen,

rd hersby- docs move e coun to order & menial examination tor

(2

through s ms counsal, will an

3 || cemciaining witnesses Pl SFpe GFHEES Foare, and Y52 EHRES. Mr, Jackson makss this

~ I motion on e following grounds:

(1) The prosscution opened the door o permit 2 menial examingdor of oe complaining witlesses

6 | by cffering its own mental =xaminalon and cxpert testimony concerning their menta) conditdon, and the

comoleining witpesses hieve wiived the provisioas of Pequi Code s=cdon 1112 by emnploving w expent

4

3 || puychologist to examiae the witesszes' menta! status and provide wxpat tsstimony oF menal conditen:
|

9 (2) Mir Juckson cannot cross-cxamine uxé coniront sxpart withess Psychologist Stuniey Xatz

: unlcss he ix permitted ecqual aeesess to the subject matter of the expert’s meata) =xamination, which or= (ne

cenplaining witnesses, and precluding egaal aceesy 0 tbe witmesses for examination deprives Mr. Jackson

12 | of his Skuth Amendrnent rights 1S conFont and cross~cxamine expe:t withesses against hiro.

13 l (31 Mr. Jnzkson vecks 1 mentzl sxaminetion of the wimcss::—

17 Tiis Motior will be based oo this Notice of Motion aad Motiog, the accompanying
1% ( Memorandurn, the Declaration of Brian Oxman :u'\d—., and all the records,
13 } papcrs and other pleadings on Ale with the court.
29 Dared: November 19, 2004 Lespestfully submitted,
2! COLLINS, MESEREAU, REDDOCK & YU
) Taomas A. Mesereau, Ir.
23 ‘ Susan C. Vu
23 bANGE? &. SWYSEN
. Rehert M. Sanzer
" CXMAN 2 JAROSCAK ! ’\
23 Brinn O,,a\aa") f- 7
16 § 7 74 .’
S- ( H ‘:\f-«,-—-‘-l \._L.A/a-\ /
7, IR, Brisp O*;maﬂ r
e | .‘,!\c{:_xe s or Defendant’
28 MICH, Rl:l., JOSEFPH JACKSON
MU0 JACEISQINTS WITICE DF MOTION AL S10TICH PON MAENTAL EXAMINATIZS
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) PROCFE OF SERVICE BY MATL AND Fax

K 1, Mavreer Jzroscak declare and sey:

4 ] e an ettomey at law admined t practice tefore ¢li the courts of the state of Caijfforniaand I am

5 || am altomnicy for Mir. Michacl Jacksorn in the abovz-enttled action. My business address iz 14126 East

¢ || Rosecrans Blvd,, Sants F= Springs, Califomnis 90670. I aver 18 yvears and not a party to the above-

7 || «ntitled action. On Nov=mbex 19, 2004, | served the ollowing:

EX PARTE APPLICATION TO TILE UNDER SEAL

N
9 MR, JACKSON'S NCTICE OF MOTICHN AND MOTI{ON FOR MENTAL EXANWINATICN
10 MEMCRANDUNM IN SUPPORT CF MOTION FOR MENTAL FXXAMINATION
11 DECLARATION OF BRIAMN CXMAN AND JCHN HOCHMAN
12 || oo the interested parties by piacing a truc copy of the documert in a sealed cavclope, and depositing it in
13 | the United States Ml with first clase pestage prepnid at La Mirada, California, and addressed es follows:

14 jj Thomas Sacddan

1112 Sagta Barhare Strect
15 || Santa Barlemu, CA 92101
Fax No. 8305 £68-2453

15

17 Iz addition, on this same date, 1 served 2 eopv of the documnent by 22x o the akove-indicuted
18 I number by bransmilling a srue copy of it by facsimile pursuant to Rule 2663 of the California Rules of
19 I Court, and nio error was reported by the macitine. Pursuant 1o Rule 2008(z3, | had the machine print a

20 || recerd of the tranamission, and o copy ot that record is atluched to this declaruion.

I deciare under penaity of pegjury under e luws of the Stat= of Californix the foregoicg i5 tue and

22 || corrzct.

1

22 Exzciuied ihis 15 duy ¢ */cmbcr.dsﬁd% S”Km Fc Srerings. C..J fornia.

( \\ K Bans M\/
\ ]
25 S~ Maureen JumJCBK—}

3%
s

i
O

! . 3
- . c—

MROTACKSENS MOTICE OF MO SON AT Wf2TION FAR MENT A L. SRANMDMATION
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COLLINS, MESEREAU, REDDOCK & YU
Thomas A \!L:ereau Jr., State Bar Number 091182
Susaa C. Yu, State B'u'Nutrxber 195640

1875 Century Park East, 7" Floor

Los A.n%elcs CA 900€7

Tel.: (310) 284-3120, Fax: (310) 284-3133

SANGER & SWYSEN

Attorneys a.t Law

Robart M. er, Statc Bay No. 058214
233 East Ca:nﬁo Strect, Suite C :
Senta Barbara, CA 53101

Tel.: (305) 962-4887, Fax: (305) 963-7311

OXMAN & JAROSCAK

Brian Oxman, State Bar No. 072172
14126 East Rosecrans

Santa Fc Springs, CA 90670

Tel.: (362) 971 5080 Fax: (562) 921-2298

Attommeys for Detendant
MICHAEL JOSEPH JACKSON

(R 805 346 1493

(FAX)3e5 568 1€78

SUPERIOR COURT OF THE STATE OF CALTFORNIA

FOR THE COUNTY OF SANTA BARBARA, COOK DIVISION

THE PEOPLE OF THE STATE OF
CALIFORNIA,

Vs,

P.C0%- 26!

P. 8 9/681

- Redaced -

asc No. 1135603

MR. JACKSON'S MEMORANDUM OF
POINTS AND AUTHORITIES TN

OF COUNSEL

MICHAEL JOSEPH JACKSON,
Defendant.

Hoporable Rodney S. Melvmc
Date: November 29, 2004

Time: 8:30 p.m.
Dept: SM 2

MEMORANDUM TN SUPPORT OF MOTION FOR MENTAL EXAMINATION

)
Plaintiffs,
SUPPORT OF MOTION FOR MENTAL
EXAMINATION AND DECLARATION
)
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1 1.
2 INTRQDUCTION

Mr. Michaz] Jackson submnits this Mcmerandum in sepport of his Motion for Mzntal Examinztien

4 | of Complyimng Witncsscsg, N e Mr. Jackson's motion is besed

(V2]

5 | anthe following pgrounds:
5 (1) The prosccution opened the oor to permit 2 mental examination of the complainicg witnesses
7 || by offering its own mental cxamination £nd expert iestimony conccrning their menral condition, and the
8 I complaining witnesses have waived the provisions cf Penal Code sectioa 1112 by employing an expert
9 || psychologist 0 examine the witnesses' mentel status and provide expert {cstimony of mental copdition;
10 (2) Mr. Jacksono cannot effectively cross-examine and confront prosccution expert withess

11 || Psychologist Stanley Katz unless he is permited equal access to the subjec! matter of the expert’s menzal

12 1 examination, which are the cornpl=ining witnesses, and precluding equal aceess (o the witnicsses for

13 || cxamination deprives Mr. Jackson of his Sixth Amendecnt rights to confront and cross-exumine expert

14 ‘ witycsses aguinst him,

Z0 A Statement of the Case.
21 1. Plaintiffg Comnlaint,
22 Plaint ff filed this action on Decemher 1§, 2003, churging Mr. Jackson with seven (7) counts of

23 | Lewd Acts Upon a Chiid in violalion of Pegal Code section 2884 znd (wo (2) cocnts of administering an

24 || intoxicunt 1o a minor in violation of Penal Code section 222. The Complaint was based on intervizws from

three (3) complaining witncsscs; e mx=== then age 35, who is the mother of the two (2) mizor

8]
W

19
[#5

complainizg withesses, E E thzn age 14, enc ! E than age 13. “

_re e e =

MENMORANDLUR IN SUPPORT OF MO 110N FOT MENTAL EXAMINATION
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The complaint was based on more than seven (7) interviews conducted with tie compiaining
wilacsses by Psychologist Stagley Katz. Starley Kawz detailed the alleged conduct that formeed the basis of
the complaint, and the complaint mirrored his irterviews and rcports to law enforcement. In additoen, law
cnforcentent conducted more than two (2) dozen intervicws with the complaining witnesses, and more than
a hundred sepuratce intexyviews with othar witness.

Mr. Jackson voluntarily surrendered (o the Senta Barbaru Shenff’s Office on November 20, 2003,
and was wraigacd or the original charges on January 16, 2004, Mr. Juckson pleaded not guilty. Eowever,
the prosccution soon abendoned the December 18, 2003, Complaint and convened a Grand Jury to retura an
Indictment against Mr. Jeckson. Without the benefit of witness cross-exumination, the Grand Jury issaed
an indictraent on April 26, 2004, consisting ofonc (1) count of conspirecy with five (5) otacr-unindicted
individuals in violution of Penal Code scction 182, four (4) counts of Lewd Acts Upon a.Chi]d ia violation
of Pcnnl Code section 28832, one (1) count of Attempted Lewd Act Upon a Child in violation of Penal Code
scctions 664 and 2880, and four (4) counts of Administering an Intoxicont in the Commission of a Felozy
in violation of Penal Code scction 222.

2. The witncsscs ¢hanged the dateg and facts for the Indictment

The Indictment was markedly differeat from the December 18, 2003, Complaint. The Corplaint
contained seven (7) courits of Lewd Acts U pon a Child, where the Indictnsnt contained ogly four (4), plus
oze of Attempted Lewd Acl Upon a Child. Somewhere, the perception of the facts in this casc was
significantly altered, 2nd the Indictment no longer followed the detsils and chronology recounted by
Psychologist Kat.

In addition, the Complaint aileged two (2) couals of Adminisiration of an Intoxicaat, where the
Indictment alleged four (4). In view of repeated intcrviews und witness statements, the chunge in facts,
counts, and datcs has created an hireconcilable inconsistcoey with no ¢xplapation.

The dazes of the alleged orimes olso changed, The Complaint said five (5) of the seven (7) "lewd
acts" allegedly occurred "on or betvween February 7, 2003, and March 10, 2003," and all 52 other counts
oceiwwred between February 20 and March 10, 2003. But the Indictment now says that alf but the new
conspiruacy charges occurred between February 20, and March 12, 2003, Now it is a conspiracy starting

Fcbruary 7, but no lewd act until Februery 20. This was not just a narrowing of the simc perod, but it was

P

MEMORANTUMN IN SUFI'ORT OF MOTION FOR MENTAL EXAMINATION
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|

11 |

also a lengthening of the time period . Suddenly, something huppencd on March 12 that was not included

in the Com:plaini.

In the Indictment, Mr. Jacksoa was charged with conspiracy lo engage in Child Abduction, Fulse

Imprisonment, znd Extortion. He was not indicted on the actual objects of the conspiracy itsclf, nor were
thesce acts charged as stand-alonc crimes or attempted erimes. Not cven the alleged co-conspirators arc

charged with the crimes.

2
oo T
S S

oilla . afa. .  ale.

! The conspiracy charges are hased on thc_

i ﬁ testified she was foreed to do un inlerview with the Los Angeles County Depariment
of Chilcren and Family Sexvices on February 20, 2004, in the home of hee [N B8 JEMNE *:ctc she

'In People v, Reber, 177 Cal. App.3d 523, 530-3] (1986), (hc court stated:

“*The capacity ol o witness to chserve, recol!ect und narrate an occurrence is a proper
su)jcct of inquiry on cross-cxamination. If as & result ot 2 mental condition such capacity has been
substantially dirninished, evidence of that candition beforc, at and ufter the occurrence ... 18
ordicanly admissible for use by the trier in passing on the credibility of the witness.* Certain types
of mental disorders arc highly probative on the issuc of a witness' credibility. For exumplc, the

veracity of one afflicted with a psychosis such as paranoid schizophrcaia may be wpaired by
distortions in his obility to perccive and recall events; 2 schizophrenic who suffers delusions and
hallucinations may have difficulty distinguishing loct from fontusy. Whers psychatherapy records
contair: evidence of such disorders especially probative of the ubility of an importial prosccution
wimess to comprehend snd sccurately relate the subject of his tesimony, the constitutional
conffontation clause has been held to prevail over a statutory privilege.”

2

METAORANDOUM IN SUI'TORT OF MOTION PO MENTAL EXAMMNATION
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" was forced to say wanderful things about Michacl Jackson that were all untrue. (GJtr, p. 1068, 1n11-17;

P 1070, In.3-14). She was then broaght to e howne o WY - <o « deotsped interview on
| February 23, 2003, where she and g family were forced to say wonderful things sboat Michacl Juckson.

—

4

MENMCRANDUM IN SUPFORT Of MO1ION FOR MENTAT. RXAMINATION
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‘ MEMORANDUM N SUPPORT OF MOTION FOR MENTAL EXAMINATION
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11 MEMORANDUM IN SUPI'0IL) O MOTION FOR MENTAL EXAMINATION ‘
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“Notwitltstﬁnding the provisions of subdivision (d) of Scction 28 of Arlicle I of the

i3
‘4 California Cozstitution, the trial court shall not order any prosccuting witgess, compluining witness,
. or any other witness, or victim in any sexual assault prosccution e subrnit o a psychiamic or
13
‘6 psychological cxamination for the purposy ¢ nssessing hiy or her credihility.” (Emphasis added).
.7
8

|
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. C. The Prossation has Opencd the Doo MGG ——

Ordinarily, mental exurminations are not permitied of complaining witnesses under Penal Code

23
section 1112 (S
24 .

-
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It is a denial of Mr. Jackson's Aght to crass-cxamination not to permit fim to have the sume [
I
|

| opperturuty for a psycLological evaluasion of the same witnesses in order to counter the testimosy of Tz

#.\'pcrts who have already examined and discloscd their psychological evaluatio: of these witncsss- 1

o e O @wer
T wea e T se e oan) ‘.

It is unfair and a violation of the Sixth Amendmezt fo—
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A PSYCHOLOGICAL EXAMINATION IS APPROPRIATE BECAUSE THE
PROSFECUTTON HAS OPENED THE DOOR, AND MR. JACKSON

CANNOT CROSS-EXAMINE EXPERTS WITHOUT
EQUAL ACCESS TO THE WITNESSES

A. A Mental Examination is Appropriatc to Assess the Witnesses’ Competence and lllness.

Penul Code section 1112 provides:

“Notwilhstanding the provisions of subdivision (d) of Scction 28 af Articlc I of the

Calitorniz Constitution, the triai court shall not order ray prosccunng witness, complaining witness,

or any other witaess, or viclim in any sexual assault proscculion lo submit to a psychialric or

1itv." (Emphasis udded).
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Prior to Peaple v, Ruysscll, 69 Cal. 2d 187 (1968), the California Supreme Court had ruled that in the

dbscace of any legislative authority, u trial court had discretion to order u psychiatric examinetion of the

o

tompluining wimess in a scx offense i that dcfendant presented a *‘compelling teason” to establish the

Icwsﬂy ol such an examinxlion. Ballard v. Supcior Cowt, 64 Cal. 2d 159, 176 (1966). Such nesessity
as shown if the ullcgations had “litllc or no corroboration” and the defense asscrted there was i
oznection belween the complaining witness’s "mental or anotional conditioa™ and ber veracity. Ig. at
77. Ballard rccogni#ed that expert psychiutric testimony regurding the olental or cmaticral candition of 3

Witness was inadmissible for impcachment purposes, but an exception to this rule existed bascd on 2

pencral distrust of complaining withesises in scx offense cases. Id. at 171-75.

In People v, Russcl]l, 69 Cal. 2d 187 (1968), the tria! court ordered a psychiatric examination of a

compluining witoess in a sex ofltnsc case. However, 2l trial the court refuscd without explanation to

permmit the psychiatrist to testify. The Supreme Court reversed, inding the trial juége had abused his

discretion in catcgonically excludinyg such cvidence. The court found “the legal discretion of the judge

.sbould be excrcised liberally in favor of the defendant” in permitiing a psychiatric cxamination of a

complaiming wilness. 8. at 198.
*[Tt must be determined from the offer of proof and, if nccessary, from voir dirc examinalion, if the
evidence sought to be introduced bears upon the matter at issuc, to wit, the credibility of the
complaining witness — by showing tlic effect of a particalar mentel or emoticnul cordition upon her

" ability to te]l the truth. In addition, the cvidencce offered must be cxamined with o view {o ensuring
that the knowledge which is represcented cun be effcctively comrmunicated to the jury ... Further,
the cout should malic a detcrmination s to whether the examination which 1s the basis of the
svidence utilized techniques of gencral sc%cnﬁﬁc acceptance and was sufficiently thorovgh o
Lacilitate a reliuble opinion. Finally, the evidence should be examined with 8 view to preserving the
integrity of the jury as the finder al [act: expert opinion is cdmitied in this azea in order to inform
the jury of the effect of u certain medical condition upon the ability of the witness ta tell the truth -
not in ordet l'o. decide for the jury whetker the withess was or was ot telling the truth op a porticular

oCcaAsion.

as
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“Tt is to be emphasized, howevey, that the considerations above suggested can hc‘undcrm.k:n
only in the course of a thorough teview ol the cvidence sought to be introducced zs it is set forth in
th-c offer of proof. Pﬁrthq:. we arc of the view that the reasening underlying the court’s conclusion
us to be the admission of such evidence should appear to some degree in the record in order that
appellate review of hat conclusion, which reaches only to abusc of the court’s discretion, may be

faalitated.” ]d. at 196-96 (citutions omitted).

In 1980, the Legislature eliminated a triw courl’s discrction to order a psychiatric examinatien of a
%nmpluining witness in a sex offense case “for the purposc of assessing his or her eredibility.” Penel Codce
sccion 1112; Peaple v. Cusiro, 30 Cal, App. 4% 390,397 (1994). In Peopjc v. Bames, 42 Cal. 3d 284
(1986), d:c Supreme Court stated:

“The [1980] amendment of section 261, subdivision (2) [deleting the resistance requirement in rape

cascs], acknow]edges thut previous cxpectatonal disparities, which singled out the credibility of

rupe coeplainents as suspect, have no place in a modem system of jurisprudence.” 1d. at 302,
The 1980 lcgisiative prohibition oa psychiatric examinabons of complaining witnesses in sex crime

cascs “overruled” the “linc of authority” established by Ballard and Russell. See Peoplg v, Anderson, 25

Cal. 4% 543, 575 (2001)(court retained discretion to permit mental cxam for competency, bul net for
credibility). When Usc legislature adopted PPenal Code scetion [ 112, which forbids the courts from erdering
psychialric cxamination of victims or complaining wimesses in scx-crime cases, a psychialric examination
can no longer be ulilized to assess such a witnesscs credibility. People v, Espinozz, 95 Cal. App. 4™ 1287,
1311-12 (2002). However, trinl courts have broad discretion to permit psychiatric exaninations of
withesses 10 dctcrzm'nc their compelanec to testify. People v. Avala, 23 Cal.4th 225, 263 (2000).

In People v. Gyrplg, 28 Cal. 4" 557, 591-92 (2002), the court staled:

“The mental illncss or emotional instability of a witness con be relevant on the issue of credibility,
angd a witness may be cross-examined on the subject, if such illness etfects the witness's ubility to

perecive, recall, or describe the cvents in question. (Pegnle v. Heming (1995) 20 Cal.Apg.4th 1066,

1072; Peoplc v, Anderson (2001) 25 Cal. 343, 608)(conc.opn. of Kennerd, 1.).)"”

Psychologizul evaluations of a withess ure permissible in arder to dstcrmine the ability of the

writess to teli the truth as opposcd to whetlier they ure in fuct telling the truth, People v, Castro, 36 Cal.

a2
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App 4" 390, 396 (1994). Thc purpose of 2ection 1112 is to prevent a psychelopical cxamination “for

purposc of addressing his or her crcdibility,” but nat for ather lcgitimate purposes People v, Armbruster,

1\43 Cal. App. 5d €60, 663 n. 1 {1935)(psychiatic cxam may be ordered for othicr purpose such as witness
competency). Psycluatric exarninoations to detznnine credibility are disfavored, as opposed te competency

qucstiors or cther uppropriate purposes._People v. Marson, 61 Cal. App. 3d 102, 137-38 (1976).
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1‘—Jo expert can be effectively cross-examincd where only that cxpert bas access to the subject |

~maller and everyonc clse is precluded from checking the expert’s obscrvations. ‘

i A defendant has the righ: to cross-exumine an cxperl witaess on all aspects of tag opinion rendersd
i regarding the psychological state of « person the expert has cxamined. Niglsep v, Suneror Court, 55 Cal.
|

“ App. 4% 1150, 1135 (1897). The ngitt lo cross cxamination of aa expert who has readercd an opinion on

|

MLEMORANDIM IN SLUPPORT OF MOTION FOR MUENTAL EXAMINATION




wl

L9 2]

|| court has the power to requirc him to submit to a meatw cxarcination by ar expert retuined by the

+

[0 SUPERLOR COURT ADML N o8 COUNTY R &30 3 407 P 0¥ Do,

pad(TLz) 15:22  SB CO. DISTRICT ATTORNEY (FAX)805 568 1878 P.216/243

the mental stutus ol o witness extends 1a all vecords, things, and the subject marnter of the expent's
cvaluation. People v. Reher, 177 Cal. App. 3d 5253, 527 (1586). The right of corfrontatioz and cross-
examinution of witnesses against a defendunt is paramougt to the state's policy of protecting anonymity o' <

compluining witness, o juvenilc offender, or crime victim. Davis v. Alaska, 415 U.S. 308.315-16 (197<).

mae thc defendant places his mental competence in issue because the

prosccuuon. Bagleh v, Superior Court, 100 Cal. App. 4" 478, 48§ (2002). Tn the conlext ol a Penal code

section 1369 competency hearing, the prosccunon expert must be given “the sume access (o peliioner as

24
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e dofense expart cpjoyed.” |d. The defense may not deny the prosccution's experts access to the
dcfeodant thereby prcvcnti.-ng the expert from credibly disputing the opinions of defense experts because
such denial of access would unfairly obstruct the truth-finding processs. [d. at 450. Sce Penple v. MePglers,
2 Cal. 4% 1148, 1190 (1992)(It is unfair to permit a party to place his meatal cozdition in issue and 1o
support that contention with psychiatric lestimony, while at the sarc time preventing the peop.e fom

examining the defendant and presenticg their own expert tustimony).

In People v. Davis, 31 Cal. App. 3d 782 (' 975), defcndant was charged with acto theft. Defendunt

relied solcly on diminished capacity as a defense against the charge and obuined un order from the court
appointing a psychiatrist to exwrnine him, At the tial the psychiatrist testified to defendaat’s wental
condition, and that he [clt defendant probably lacked specific intent to deprive the vehicle owner of its
posscssion. The prosecution thea rmoved for sppoiniment of its own psychiatrist beeause detzndant had
placcd his mental conditon in issue. The triul court granted the motion to cxamine defendunt, The
prosccution's psychiatrist was permitted to testify about bis evaluation of defendunt und to state ae opinion
on whether defendant could have formed the rcguisitc specific intent, but ot as to uny incriminaing
statcments defendant made during the examination. Defendant was convicied, and the Court of Appeal
affirmec, finding no crror in permitting the prosecution to have a psychiatric =xarnination of the defendant
because the defendant ploced in issuc his meatel condition. Id. at 786-87, An crder appointiag s
psychiatrist to sxamine « delendant does not vielate & defendunt’s constirutional righl ugainst seli~
incrimizaﬁﬁn because the defendant can assert the privilege to remaia silent, either by retsing to submit lo
the examionation or 10 answcr questons. Id. at 785,

“Ffowever, by preseoting psychiatric testimony in support of his diminished capacity
defense, defiendact Liere has waived his privilege szinst sclf-incriminetion, ot lc'nst i the extent of
foreclosing any objection (o the testi m.uny ofn court-cppointed psychiatris: relating to the

2S
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. incriminating stutemnents defendant made Lo the psvehiatist. Id.

diminished capacity 1ssue (Jn rc Spencer,[63 Cal2d.400, 412 n.10 (1965 )]). Our Supreme Court
held in Spencer that opinien testimony from a court-appointed psycliatrist based upon his
examingtion of a defendant in @ ciminal cuse is admissible as prosecution rebutal during the guilt

phase of the trial. once the defendunt has placed his mental condition in issuc by proflering an

insanity or diminished capacity defense.” Id. at 786.
The three conditions set forzh in Lo ce Spencer were satisficd because defendant hod the assistance of

coucsel, pluced his mental condition in issue, 2ad the court instructed (he jury that it should nol consider

“The o:der was not madc until defendant had actually prescnted the testimony of Dr. Gardner in
support of his diminished capacity defense. Thus, the alfirmative defensc waus ¢iearly in issve end it
was approprizte for the People to rescat psychiutric lestimony in rebuttal if such evidanse was

availablc or could be developed.” 1d. at 787

Tn Cenleno v. Superior Court, 117 Cal. App. 4" 30, 40 (2004), the court stated:

“TLis tue that a defendant who tenders his mental condition ws un issuc may be subject to

exarmination by prosecution experts. (People v, McPcters, supry, 2 Cal.4th at p. 1190; Bagleh v.

MEMOIANDUN IN SUT-PORT OF MOTION FOR MUNTAL EXAMINATION |
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12

TR6-TRTY

| i} ' : . . . . @ .
18} ‘ For the forcgeing reasona, M. Mizhasl Jacksen requests his Metion %or hMertal Examnination of
‘ i
9 Compimning Witiesses be panted.
|
} DATED: November 12, 2004 CCOLLINS, MESEREAU, REDDCCK & YU
21 '} ) Thomas A, Mescreay, JTr.
- ,} Svsan C. Yu
=
sl SANGER & SWYSHM |
; ‘ Robert M. Sanger ‘
24
el OXMAN & JAROSCAK /‘\
7 ‘ Ezan Oxman 5 . /
25 J ;//J"/ f/: < /‘I /,' j !
7 1 P i ]
1 cts oo CD.«__W | }.4.,_“/ l
. | R. Bran Oxraon -
= | Atorneys fur M, Michact Juckson
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| | |
i .

1 DECLARATION OF BRIAN OXMAN

2

3 ‘ . -
| 1. Plaintiff filed this action on December 18, 2003, charging Mr. Jackson with seven (7) counts of

4 1

' s | ‘Lewd Acts Upon a Child in violation of Penal Cace scction 2882 und two (2) counts of adrinistering an ;
6 |l iatoxicant to 4 minor in violation of Penal Code scetion 222. The Complaint was based on interviews from I

\
\
!
7 |j |three (3) compluining witnesses: - -. then age 35, who is the mother of the two (2) minor

8 .. . -
complaining witnesses, - -, then age 14, and - - then age 15. —

——— . — ¢

3. Mr. Jackson volugtasily surrendered to the Santa Bacbara Sheniff’s Office oa November 20, !

19 11 5003, and was arraigaed on the original charges on Janwury 16, 2004. Mr. Jackson pleuded not guilty.

20

| However, the prosecution soon abandoned the December 18, 2003, Complaint and cenvened a Grand Jury
2]
22 1o return un Indictment egainst Mr. Jackson, Without the benefit of witacss cross-exsmination, the Grand
53 || Jury issucd en indictment on April 26, 2004, consisling of one (1) count of conspiracy with five (3) other

24 | unindicted individuals in violation of Pensl Code section 182, four (4) counts of Lewd Acts Upon 2 Child

25 |\ ia violation of Penal Code section 288, one (1) count of Attempted Lewd Act Upon o Child in viclation of

26
Penai Code seclions 664 and %2882, und four (4) counts of Adminislening zn Intoxicaat in the Commission
2710
R of o Felony in vielzation of Penal Code scctian 232,
238

<8

MEMORANDUM IN SURTORT OF HICTION FOR MENTAL EXAMINATION




W14

[0S ]

W

i

~3

DD 1240 SCPERIOD COURT ADWIN (5. 00UTY) (Fat

(0 3o 1497 RC3E Db

(TLE) 35:23  SB CO. DISTRICT ATTORNEY (FAX)835 553 1078 P. 821/833

4. The Indictment wes markedly different from the Decomber 18, 2003, Complaiat. The Complaint
contoined sever (7) counts of Lewd Acts Upon a Child, where the Indictment coatained only four (4), pius
one of Attempted Lewd Act Upon a Child. Somewiere, the perception of the facts in this case was
significantly altered, and the Indictment no loager followed the details and chronology recounted by

Psychologist Katz.

5. In additior, the Complaint aflcged two (2) counts o[ Administration of an Intoxicant, wheze the

Indictment clleged four (4). Tn view of repeated interviews and witness staiements. the change in fucls,
counts, and dates has created un irreconcilable inconsistency with no explanation,

G. The dates of the alleged crimes also changed. The Complaint said five (5) of the seven (7) "lewd
gets” allegedly occurred "on or belween February 7. 2003, and Mareh 10, 2003," and all the other counts
occurred between February 20 and March 10, 2605. But the Indictment now says Uust all but the new

ongpiracy charges occurred between February 20,.and March 12, 2003, Now it is 2 conspiracy staugg
ebruury 7, but no lewd act until February 20. This was not just a nan'ov?'ing of the tim= period, b;xt 1t was
aiso 2 lengthening of the time period . Suddenly. something happeaed or March 12 thet was rot included
the Complaint

7. In the Indictment, Mir. Jackson was charped with conspiracy to enguge in Child Abducaon, False

prisonment, and Extortion. He was not indicted oa the actual objects of the conspiracy itself, nor were

e3¢ acts charged as stund-alone crimes or ettempted crimen. Not even the alleged co-cosspirators ars

charged with the crimes,
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4
5 “Nolwilhstanding the provisiops of subdivision (d) of Section 28 of Article ) of the

& Californiu Constitution, the trial court shzll not order uny prosecuting wiacss, complaining witness,
7 or any other witness, or victim in any sexwal assault prosecution to submut to a psychiatric or

: psychological examination for the purpese of yssessing hig or her eredidilitv.” (Emphasis added).
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[ declive under penally ol periury under the lawg o[ lie Stute of Calilomia the lorepoing s Lue ead

18 1] gorrect.

¥ } Executed this 19* day of Nov=mber, 2004, ut Santa Fc Springs. Califomia,

to
o

(28]

9
ta

R. Brian Oxman
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DECLARATION orailf g

I, . d:cloxc:

1. Ism a physiciun licensed to practice medicine by the Siate of California and I am a Diplomat o2
'y« Arncrican Board of Psychiatry, and a Clinical Professor of Psychiatry 2t University of Celifornia at Los
Angcles School of Medicine. T submit Lhis declaration in support of the Motion for Meatal Examination

ilcd by Mr. Michacl Jacksoa.

2.

Tliese reporls are true and correct

1 declare ander penalty of perjury under the laws of the State of Californin the foregoing is rue aad

¢orr=ct.

Execuled this 19 day of November, 2004, at Los Aageles, California.
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TATE OF CALIFORNTA

UEDE 03 SUPERIOR CORT DVIN S.COUSTH RS 805 34 1497 P.035 Db

RIGA(TUE) 15:28  SB CO. DISTRICT ATTORAEY (FAX)825 5652 1973 P. 342/843

PROOT OF SERVICE

SS

[N N

OUNTY OF SANTA BAKBARA

1 am a citizen of the United States and u resident of the County aforesaid; I am over
c age of cighte‘cn vears and I am not a party to the within-cntiled aclion. My business

dress is: District Attomey's Oflice; Courthouse: 1112 Santa Barba}a Strect, Saata Boarbasa,
plifornia 93101,

On November 23, 2004, | served the within PLAINTIFF’'S PROPOSED
EDACTION OF DEFENDANT'S MOTION FOR COURT-ORDERED MENTAL
XAMINATIONS OF CERTAIN PROSECUTION WITNESSES and PLAINTIFE’S
[EMORANDUM RE: DEFENDANT'S WOEFULLY INADEQUATE REDACTION OF

ME}

pie

IS on Defendant, by THOMAS A. MESEREAU, JR., ROBERT SANGER, and BRIAN
XMAN by personally delivering e true copy thereof to Mr. Sanger’s ;JfﬁC: in Santa Barbara,
( wansmiting 2 facsimile copy thereof to Allorneys Mcscreau and Oxman, and by causing a
he copy thereof to be mailed to cach of them (Mr. Sanger excepted), first class postage
paid, at the addresses shown on the attached Scrvice List.

[ declare under penalty of perjury that the fore"omg is truc and correct.

Exccuted et Santa Barbara, Cahfomm on this 23rd day of November, ‘7004

JGerald McC. Frankiin @0‘
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PLAINTIFF'S MEMORANDUM RE: DEFENDANTS FROPLOSTED REDACTULION OF MOTION FOR SMEENTAL EXAMS




\0E-24-10

NO/-253-4

DUz 1213 SUPERIOR COURT SOk 1.COUNTY) — VFASY] 803 346 (407

2204(TUZ) 15:28  SB CO. DISTRICT ATTORNEY (FAX)eet 5ee 1378

SERVICE LIST

THOMAS A. MESEREAU, JR.

Collins, Mescrcay, Reddock & Yu, LLP
1875 Ccnmry Park Eest, No. 700

Los Anfclca CaA 90067

FAX: (310) 284-3122

Altorney for Defendant Michacl Jackson

ROBIZRT SANGER, ESQ.
Sanger & S scn, Lawyers
233°E. Carr S&eet uite C
Santa Barb CA 93001

FAX: (80S) 963-7311

Co-counsc! for Defendant

BRIAN OXMAN, ESQ.
Oxman & Jaroscak, Lav
14126 E. Rosccranb Blvd.
Santa Fe Springs, CA 90670
FAX: (562) 921-2298

Co-counsel for Defendant

s

P.050: 0b!

P, 843/643
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PROQF OF SERVICE
1013A(1)(3), 1013(c) CCP

STATE OF CALIFORNIA, COUNTY OF SANTA BARBARA:

I am a citizen of the United States of America and a resident of the county aforesaid. 1 am employed
y the County of Santa Barbara, State of California. I am over the age of 18 and not a party to the within
ctlon. My business address is 312-H East Cook Street, Santa Maria, Californla.

On NOVEMBER 24, 20 04, I served a copy of the attached ORDER_FOR RELEASE OF REDACTED
DOCUMENTS (MOTION FOR MENTAL EXAMINATION) ~_addressed as follows:

[T =

THOMAS A. MESEREAU, JR.

CDULINS, MESEREAU, REDDOCK & YU, LLP
1875 CENTURY PARK EAST. 7™ FLOOR
LOS ANGELES, CA 90067

THOMAS W. SNEDDON, JR.
DISTRICT ATTORNEY'S OFFICE
1312 SANTA BARBARA STREET
SANTA BARBARA, CA 93101

X FAX

By f'axlng true coples thereof to the receiving fax numbers of: - T
Sald transmisslon was reported complete and without error.

Jrsuant to Cahfomua Rules of Court 2005(1), a2 transmisslon report was properly Issued by the transmitiing

csimile machine and Is attached hereto.

Iy

MAIL

By placing true coples thereof endosed in a sealed envelope with postage fully prepaid, in the United
States Postal Service mail box in the Gty of Santa Maria, County of Santa Barbara, addressed as above. That
there Is dellvery service by the United States Postal Sarvice at the place so addressed or that there Is a regular
communication by mail between the place of malling and the place so addressed.

——

PERSONAL SERVICE

By leaving a true copy thereof at their office with the person having charge thereof or by hand dellvery
td the 2bove mentioned parties.

EXPRESS MAIL

By depositing such envelope in a post office, mailbox, sub-post office, substation, mail chute, or other
like fadlity regularly maintained by the United States Postal Service for receipt of Express Mail, In a sealed
envelope, with express mail postage pald.

I certify under penaity of perjury that the foregoing Is true and correct. Executed this _24™ day

of,_NQVEMBER | 2004, at Santa Marla, Californla.
K%i/’uj % Pk s

CARRIE L. WAGNER




