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- PLAINTIEE'S OPPOSITION TO
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RECUSE THE DISTRICT
v. .} ATTORNEY’S OFFICE
"y (Pen Code, § 1424)

MICHAEL JOE JACKSON,
DAl'E Novcmbet 4, 2004

Defendant.
' DEPT SM 2 (Mclv:l le)
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Defendant moves to recuse the District-Attorney’s Office as the proseculing sgency
in this matter, and “in the alternative,” “District Attorney Thomas Sn=ddon and Deputy District
Attorneys Ronald Zonen, Gardon Auchincloss and Gerald McC, Franklin,” on the ground that
“the prosccutors have an actual conflict of interest with the prosceution of defendant . . . that is
so grave it is unlikely that Mr. Tackson will receive 2 fair trial . . .. (Motion 2:5-13.)

The asserted “conflict of interest” is not the sort of circumstance that has prompted
other efforts to recuse an elected prosecutor, such as z;cccpmnce of financial assistagee from
corporale victim in investigating theft of trade seerets resulting in prosecution of a competitor
(People v. Eubanks (1996) 14 Cal.4th 580; and see Hambarion V. Superior Court (2002) 27
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Cal.4th 826), or becausc of a prosecutor’s wife’s acquaintance with murder victim (Pegple v.
Bregux (1991) 1 Cal.4th 281), or because of prior representation of defendant by defense
lawyer who then became prosccutor (People v. Lepe (1985) 164 Cal.App3d 685), or where the
prosecutor witnessed accused felon shoot bailiff in attempted escape from courtroom (People
v. Conner (1983) 34 Cal.3d 141). In those instances, there was a basis in objective fact for the
claimed conflict, and the question in each casc was whether the predicate facts were such as
would likely have skewed the judgment of the prosceutor in undertaking a prosecution to begin
with'or which might reasonably have prevented the conflicted prosccutor from fairly pursuing
the case (o its conclusion.

In this case, dcﬁ:nd‘ant can’t point to a factual circumstance extrinsic to the
prosceuter, in relation to which the probability of a motivating “conflict™ can be assessed.
Instead, the claimed source of the “conflict™ is the District Attomey’s supposed disqualifying
state of mind itself; i.c., 2 “blind(ing] . . . zeal to convict Michael Jackson™ (Motion 3:3-4), 2
“personal animosity toward Mr. Jackson™ (id, 3:22-23), & “personal bias” against the defendant
(id.. 4:13), an “intensc personal dislike for Mr. Jackson” (id., 8:15), and. un “emotional
investment in prosccuting Mr. Jackson” (id 27:14-15), amounting to a “vendetta(id., 27:19;
32:22).! Aceording to defense counscl, the grand jury proceedings were initiated by @
prosectitor who saw & “career opportunity (o indict a I'amous. celebrity™ (995 Motion ) 06:18-
19, n. 4). The charges found by the grand jugy are characterized by the defense as “flimsy,”
“ridiculous,” “bogus” “outragcous,” “falsc,” “malicious™ and a “fiction" (Dcfendant’s. Reply
Br. Re Reduction of Bail 3:14-16; 5:3).

Partisan rhetoric like that says much about the bias of its authors, but it affords the
court no objective basis from which to determine whether a erippling “zeal,” “animosity,” and
“dislike” on the part of the prosecutor may reasenably be inferred.

1141

| “yegdetta . . , o -s [It, lit,, rovenge, . L vindicra, fr. vindicare 1o avenge — mare at VINDICATE] L:
BLOOD FEUD . .. 2: a prolonged feud marked by bitler hostility . . . . (Webster's 3d New lnternat.
Dict. (1981) p. 2535.)
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Argumcnt

DEFENDANT AS NOT DEEMONSTRATED ANY

SUFFICTENT GROUND FOR RECUSING THE
DISTRICT ATTORNEY'S OFFICE OR ANY OF
LTS DEPUTIES

A. The Govemning Standardg
Dcifendant insists that the District Attorney’s conduct itself, before, during and after

the grand jury proccedings, sufficienlly evidences a disqualifying partiality; “Every action Mr.
Sncddon has taken has exposed bis personal bias against Mx. Jackson.” (Motion 4:13-14.).
The specifications of that charge are armrayed under threc hieadings: “Conduct By The District
Attorney Before The Charges Were Filed”; “The Conduct Of The District Attorney Before The
Grand Jury™; and “The Former Sheddfl’ Grants A Televised Interview' Concerning The 994
Investigation.” They will be addressed, bricfly, in (hat order.

Penal Code section 1424 provides, in relevant part, that 3 motion to recusc a district
attorncy “may not be granted wsless the evidence show that a conflict of interest exists that
would render it unlikely that the defendant would reccive 2 fiir trial.” The recent decisions
interpreting that language hiold, cssentially, that it means what it says: “The statute. . .
articulates a two-part test: ‘(i) is there a conflict of interest?; and (ii) is the conflict so severe as
to disqualify the district attomey from acting?™ (Hambarian v. Superior Courl, supra, 27
Cal.4th 826, at 833, quoting People v. Eubanks, supra, 14 Cal.4th at p. 594.) “Under (the
sccond] prong, ‘the potential for prcjn.idicc to the defendant - the likelihood that the defendant
will not receive a fair tn'é.i — must be real, not merely apparent, and must rise to the level of &
likelihood of vafaimess.” (Eubanks, supra, 14 Cul.4th at p. S92.)” (/d., p. 834, emphasis the

court's.)

B. “Conducl The District Attorney Before The Charges. Were Filed” - .. - - __
1. The “At o Prosccule Mr. Juckson In 1993"
In 1993, grand juries in both Los Angeles County and Santa Barbara County were
convened 1o look into allegations that Michacl Jackson had sexually molcsted Jordan Chaodier.
Defendant notes that those grand juries “did not indicl Mr, Jackson,” but fails to acl&mwledgc
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that they ‘were not asked to indicl anyone: they were invesligative grand jurics. Defendant
notes thar “civil litigation involving thc same allegations was sctticd,” but fails to acknowledgc
the terms of the settlcment — a payment by Defendant widely reported (o be in excess of $20
million ~ or that young Chandler thercafter refuscd to make himself available as a wilness in
any criminal procecding against Michacl Jackson.

' Dcfendant argues that the 1993 investigation of his inappropriatc conduct witha
young boy by two counties was the commencement of a ‘\rcndetm;' on the part of the Santa
Barbara District Atlorney that “spans.a decade.™ He statcs, without supporting cvidence, that
when the 1993 investigation terminated without criminal prosccution, “Mr. Sneddon drew
sharp criticism. Mr. Sneddon did not hide his anger that he was not able Lo charge Mr.
Jackson. This failure fuels Mr. Sneddon’s zealousness in this matter.” (Motion 27:19-28,)

As Dcfendant well knows, there was good reason to commence the investigation in
1993, and that substantial evidence of his misconducl was uacovered by that investigation.
Defendant may wish to reconsider the wisdom of pr&ﬁéing his argument thal the inability of the
Los Anpeles and Santa Barbaru pr'osecutors to bring him to book in 1994 for his misconduct
with Jordan Chandlcr was the supposcd lack of convincing cvidence thereof, as distinct from
the effect Defendant’s substantial payment to Chandler had on the youngster’s willingness to
further participate in the investigation. Plainly, the evidence gathered in the course of (hat
investigation, and the circumstances of Defendant’s settlement of Jordan Chandler’s civil suit
against him, is rclevant to the Court’s assessment of the probity of'the District Attomey’s
conduet, then and now.,

2. The Commeacement Of The Investigation In 2003

Defendant offers 4 iruncated history of the investigation by the Los Angeles District
Attorney and the Santa Barbara Sheriff into his conduct with Gavin Arvizo, commencing in,
February, 2003 and reapened by the SherifF in June of that year. |

His point is obscure. Ifit is that the initial investigations did not result in criminal
charges, so what? It was thc further investigation that followed Gavin Arvizo’s disclosures to
a forensic psychologist that resulted in Defendant’s indictment.

4
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Detendant is not well positioned 1o argue that the 2003 investigutions arc cvidence
of the Districl Attorney’s “vendetta™ and disqualifying “overzcalousness,” or that the resulting
case is “weak,” A gmgd jury indicted Defendaat earlier this year, nol only on multiple counts
of sexually molcsting young Gavin Arvizo, but on the cherge that he conspired with others to
commil the crimes of child abduction, falsc imprisonment and cxtortion. This Court has found
the rclevant and admissiblc evidence put before the grand jury was sufficient to support its
indictment. That evidence would not have comc to light but for the Santa Barbara Sheriff's
focused and persistent investigation.

Dcfendant characterizes his prosecution as cvidence of the District Attamey’s
“overzealousness.” The People respectfully reply that it is cvidence that the District Attorney
is doing the job he was clected 1o do. Just as the Santa Barbara District Attomcy was duty-
bound not to commence a criminal prosceution in 1994 without testimonial cvidence to support
it, he was duty-bound to charge Michael Jackson in 2003 when the evidence warranted jt.

3. The District Attomney Acted As Ap Investipalor

D:fr.'ndant devotes a full page to a description of the District Attomey's own, minor
contribution to the investigation (Motion 6:20 — 7:22) and later characterizes it as “an
unprecedented move” that “exposed” a disqualifying “zeal” on the Districl Attorney’s part (id,
28:1-10).

"The very triviality of (hat argument is its own best apswer.

Defendant notes, off-handedly, that “Recusal may . . . be pmpér wh.crc the District
Attorney is a witness.” (Motion 27:11-12.) He doesn’t expanci on that ground of rccusul,
bresumably because he knows the District Attorncy will not be a witness at the trial of this
natter. The “chain of custody” of the property Mr. Sneddon received from Janet Arvizo can be
kstablished by other wim'sses in the unlikely event thal becomes ag issue.

In any event, the fact that a prosecutor may be obliged to testify is not necessarily a
pround for recusal, particularly where his cvidence concems a peripheral issue. (See Pegple v,
Superior Court (Hollenbeck) (1978) 84 Cal.App.3d 491 [order recusing San Luis Obispo
D.A.'s Officc reversed where onc former and three prescnt deputy district attorncys were
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possible witnesses in pretrial proceedings chal lmging.';:leclroni:: surveillance of defendants];
eaple ex rel. Younger v. Superior Court (1978) 86 Cul_App.3d 180 [order recusing San
Bernardino D.A’s Office reversed where one deputy district uttomey out of 95 employed in
fhree widcspread offices was witness to photographic lineups]; People v. Municipal Court .
(Hernry) (1979) 98 Cal_.App.3d 6§0 [order recusing Sacramento D.A."s Office reversed where
pne present and ogc former deputy were victims of incidents similar to vchicle vandalism
charged]; Love v. Superior Court (1980) 111 CaLApp.3d 367, 372 [“The genceral rule is that an
entice office should not be recused merely because one or more of its members might be called
witnesses for the defense™); Tryillo v. Superior Courr (1983) 148 Cal.App.3d 368 [trial |
ourl did not abuse its discretion in refusing to recuse entire office of the district attorney
ccause a deputy district attormey who was assaulted by felon allempting to flee the courtroom

would testify to the cvent in the later prosecution of the felon for attempted escape and

ssault with a deadly weapon,]; Peaple v. McPortland (1988) 198 Cal App.3d 569 [reversing
recusal of Mantercy County D.A.'s Office becausc trial courl applicd the incorrect standard for
recusal where police officer temporarily employed as D.A. investigator and his involvement in
karly stages of investigation of marjjuana offenses. Casc remanded; “the trial court is in the
pest position to evaluate the evidenee utilizing the proper lcgal standard if defendants’ recusal
motion is rencwed” — 198 Cal App.3d at p. 575]; People v. Merritt (1993) 19 Cal App.4th 1573
‘recusal of L.A. County D.A_'s Office because D.A. investigator had withheld exculpatory
evidence reversed, with direclions to wial court to make orders precluding involvement in the
hrosccution of the investigator and the deputies with whom he had discussed the case]; Pegple
. Snow (2003) 30 Cal.4th 43, 86-87 [recusal not required although two deputy district attorneys

festified. at trial].) :
4. The Distrjct Artomey’s Demeanor At A Press Conference

Dcfendant complains that the District Attomey was not sufficiently solemn at the
press confcrence announcing the filing of felony charges against him and later apologized for
an inappropriate choice of words, all of which, Defendant argues, is further evidence of the
prosecutor’s crippling bias. (Motlon 7:23 — 8:8.)

G

PLAINTIFFS OPPOSITION 'O MOTION TO RECUSE THE DISTRICT ATTORNUEY




[}

~N O wn A& Ww

Defendunt may have a point thera. Everyone knows that a scnsc'of humor and &
willingness to.admit error are defining characteristics ol the zealot.
C. “The Conduct Of The District Attorncy Before The Grand Jury™
Under the heading “The Conduct Of The District Allorney Before The Grand Jury,”
Dcfendant offers a lcnéthy reprise of his argument in support of his earlier motion to set asic‘ic
the indictment. (Motion 8:9 —24:2. Compare 995 Motion, pp. 102-120.)

As this Court noted in its decisjon denying thut motion, the transcript of the grand
jury proceedings does reveal a certain Jack of cordiality on the part of the District Attorney to
Russell Halpern, the lawyer for David }\.rvizo, Janet Ventura’s ex-husband, and, to a lesser
extent, Mr. Arvizo himself = owing in part, the Court ventured, “to strong pre-existing
sentiments on prior issues of custody and to genuine disagreemcnts over the appropriateness of
public statements made by the attarncy.” (Decision on Motion 4:27 - S:1.)

~ Onemay assumc that the lawyers on both sides will be mindful of the standard of
decoruwm appropriute at trial, and that this Court will remind them of that standard should they
be tempted to veer. The point here is that the Districl Attorney’s apparent impatience with two
distinctly hostile witnesses of the 40 who were examined by ene or agother of the prosceutors
in the grand jury proceeding is not evidence of a confliet sufficient to disqualify him as one of
defendant’s prosecutors at trial.
D. The Fommer Sheriff’s Recent Intervjew
Defendant alleges that “the District Attorney has permilted onc of ils former agents
to violate the protective order in this muatler and leak information under seal in an attempt to
influence the public and jucy pool.” (Molion 4;10-12; his cmphasis.) Fe laler reiterates that
quite baseless accusation in bold type: “The District Attomey Hes Allowed The Former Sheriff
To J.cak Information Known Only To The Sheriff's Department Simply By Claiming Fels No
Longer The Proscculion’s Agent.™ (/d., 30:11-13.)
Defendant’s allegation that the District Allomey “permitted” and “allowed” Mr.
Thomas to [cak information implics that the District Allorncy could have prevented him from
doing so. Indeed, hc argues “Mr. Sneddon is aware of these Ieaks, and could put a stop Lo

7
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them.: He has donc nothing, but reap the bencfits from them.” (Motion 30:15-17.) “Mr.
Speddon and the District Attorneys” office has set idly by [sic] while Mr. Thomas leaks only
information favorablc to the prosceution’s case. . .. 1f Mr. Sneddon werce acting as a
prosecutor for (he public and not his own personal molives, he would have taken action to
preserve Mr. Jackson's right to a fair trial™ (/d.; 31:3-7.)

Defendant knows better. The retired sherifT is neither the “agent” ofthe District
Attarney nor subject (o his authority or that of the current sheriff. (See the County Counsel’s
response to Defendant’s request for an order sanctioning the Sheriff and District Attomey,
filed September 8th.) Mr. Thomas is currently cmployed as a consultant by 2 national ncws-
guthering agency, presumably becausc of his background and his knowledge of the earlier
investigation. He is nol a potential witness in this matter and so is not bound by the Court's
prolectivc order. 1f there were an “action” cither the Court or the District Atlorncy eould lake
1o restrict Mr. Thomus's exercise of his First Amendment rights, thet action would have been
taken in response W the Defendant’s carlier application for an OSC ¢ Contempt against the
curzent sheriff and the District Attorncy in early Scptember — an effort that was summarily
rcjccv.:ed by the Court. Under the Constitution, Mr. Thomas is as frec to speak his mind &s
Defendant’s many fricnds and supporters are to speak theirs. . ' |

‘What the retired Sheriff of Sunta Barbura County chooscs o relate to a newscaster's
audicnee is not a ground for recusiag the elccted District Attomcy of the county.

F. There Has Been No Sufficient Showing That The Entire
Office Of The Santa Bag District Atto o)
Be Recused, Even 1f The District Attorney Flimsclf
Must Be Recused

“[R]ccusal of an eatirc prosecutorial office is a scrious step,
irnposing a substantial burden on the People, and the Legislature and
courts may reesonably insist upon a showing that such a step is necessary
to assurc a fair trial.” (People v. Hamilton (1989) 48 Cal.3d 1142, 1156.)
Itis a disfavored remedy that should not be applied unless justificd by a
substantial reason related to the proper administration of justice. (Pegple
v. Fernandez (1991) 235 Cal_App.3d 675, 679; People v. Merrit!
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((1993)] 19 CalApp.4th [1573]) at p. 1578.) The showing of conflict of
interest to justify so drastic a remedy must be especially persuasive.
(People v. Hernandez, supra, 235 Cal.App.2d at p. 678.)

(Millsap v. Superior Cowrt (1993) 70 Cal.App.4th 196, 200-201.)

Defendant argues that “the size of the offize, alone, compels a complete recusal of
the office” (Motion-32:16-17), and that *this Court can safely assume that he has considcrable
influence, if not direct responsibility, for hiring, cvaluating, promoting and firing all deputies.
M. Sneddon bas a vendetta against Mr. Jackson that dates back 10 years. Tt is simply
unrealistic to believe his conflict of interest docs not cxtend to every deputy under his reign
[rcin?]. M. Sneddon’s personal conflict has spoiled the District Attorney’s cntire office.
Therefore, the drastic remedy of rocusing the entire District Attorney’s Ofice under Section
1424 is warranted.” (/d., 32:16-26.)

There isn’t a scrap of cvidence to support that argument. The claim of a “vendena”
is based solely on the fucl that the current Saxta Barbara District Attomey headed two well-
founded investigations of defendant, 10 years apart. Under Santa Barbara County’s civil
sexvice system, the Santa Barbara District Allomey ncither hires nor fires the lawyers who arc
employed as his deputies - close to 50, at present count. (For thut reason, ncither People v.
Choi (2000) 80 Cal.App.4th 476 nor Pegple v. Lepe (1985) 164 Cul.App.3d 684 are relevant.
In each of those cases, the deputies of the concerned prosecutor served at his plcasure.)
Defendant’s ipse dixit that the District Attomcy has a “personal enimosity” and an “intense
personal dislike for Mr. Jackson," a “personal bias™ against him, and an “emotional jnvestment

in prosecuting M. Jackson™ gocs well beyond the commonscnsical premise that a prosecutor

||in possession of substantial evidence that (3) & man molested at lcast one boy 10 years earlier

but persuaded him not to cooperate with authorities by paying him an eight-figure sum, and (b)

molested another lad 10 ycars later, likely will not have a warm personal regard for that man.
“The very nature of his functions as a prosecutor neecssitutes that the district

attorney be a partisan in the case. Zeal in the prosecution of criminal cases is a praiscworthy

and commendable trail in such an officer, and not 1o be condemned by anyone.” (4dams v.

9
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State (1947) 202 Miss. 68, 75, 30 So.2d 593, 597.) “In an adversary system, [prosecutors] are
pecessarily parmitted to be zcalous in their enforcement of the law. So long as their zeal
remains within legal Hmits . . . the lawful cxecution of their duty does aot establish as a matter
ol law that they have surrendered their independence and impartiality.” (Hambarian v.
Superior Couwrt, supra, 27 Cal.4th 826, at 843; citations and intcrnal quotation marks omitted.)

Delendant does not have a constitulional right {o a District Attorney who likes him,
nor to onc who is indifferent about prosecuting him successfully. He has a constitutional right
to be prosceuted fairly, by prosecutors who confine their zeal within legal and ethical Hmits,
The Santa Barbara District Attomcy and his deputies intend 1o oblige him in that regard.

CONCI.USION
The pending motion springs fom Defendant’s beliel that the District Attorncy
anguished for 10 years over his inability to prosecute Mr. Jackson in 1994. But as the cvidence
before the grand jury reveals, Defendent has only himself to blame for his current predicament.
His motion to recusc the District Attorncy’s Office is meritless. It should be denicd.
DATED: October 20, 2004 '
' Respectfully submitted,

THOMAS W. SNEDDON, JR.
District Attorney

By:

Gerald McC. Franklin, SeniorDepuly
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PROOF OF SERVICE

STATE OF CALIFORNLA ; s
COUNTY OF SANTA BARBARA

T am a citizen of the United States and a resident of the County aforesaid; T am over
the age of eighteen years and I am not a party to the within-cntitled action. My business
address is: District Antorney's Office; Courthouse; 1105 Santa Barbera Strzet, Santa Barbuara,
California 93101.

On October 20, 2004, I sexrved the within PLAINTIFF’S OPPOSITION TO
DEFENDANT’S MOTION TO RECUSE THE DISTRICT ATTORNEY’S OFFICE on
Defendant, by TFIOMAS A. MESEREAU, JR. and ROBERT SANGER, and on the
ATTORNEY GENERAL OF CALLFORNIA, by personally delivering a true copy thercof to
M. Sanger's office in Santa Barbare, by transmitting a facsimilc copy thereof 1o Altomey
Meseresau and to Deputy Attorncy General Steven D. Matthews, and by causing a true copy
thercof to be mailed to Mr. Mesercau and the Atorney General, first class postage prepaid, at
the addresses shown on the attached Service List.

1 declare undex penalty of perjury that the foregoing is true and correcl.

Excouted at Santa Barbara, California on this 20th day ol October, 2004.

Lol Ol

Gerald McC. Franklin
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SERVICE LIST

THOMAS A. MESEREAU, JR.

Collins, Mesercan, Reddock & Yu, LLP
1875 Century Park No. 700

Los Angeles. CA 9006

FAX: (310) 284-3122

Attorney for Defendant Michael Jackson

ROBERT SANGER, ESQ.
Szmgacr & Swysen, Lawyers
233 E. Carrilflo Street, Suite C
Santa Bari:mmé CA 93001
FAX: (805) 963-7311
Co-cougsc! for Defendant

ATTORNEY GENERAL OF CALIFORNIA
Steven D. Matthews, Deputy Attorney General
300 South Spring Street, Fifth Floor

Los Angcles, CA 90013

FAX: (213) 897-2408
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