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1|l GIBSON, DUNN & CRUTCHER LLP
THEBODORE J. BOUTROUS, JR., SBN 132099
2 || MICHAEL H. DORE, SBN 227442

333 South Grand Avenue,

3 || Los Angeles, CA 90071-3197

Telephope: (213) 225-7000

4 || Facsimile: (213) 229-7520

5 || Attorneys for NBC Universal, Inc,; CBS Broad-
casting Inc.; Fox News Network L.L.C.; ABC, -
6 | Inc.; Cable News Network LP, LLLP; The As-

* |l sociated Press; Los Angeles Times; The New

7 (| York Times Company; and USA Today

8
9 ' SUPERIOR COURT, STATE OF CALIFORNIA
10 FOR THE COUNTY OF SANTA BARBARA
11
. "2 | THE PEOPLE OF THE STATE OF Case No.: 1133603
13| CALIFORNIA,
ACCESS PROPONENTS’ NOTICE.OF
» PlatntiE MOTION AND MOTION REQUESTING
vs : CONTEMPORANEOUS ACCESS TO
15 | AND FOR FUBLIC RELEASE OF SUCH
A2 ASE OF SUCH
o | MICHAEL JOE JACKSCR) VIDEOTAPES AND OTHER EXHIEITS
| Defendant INTRODUCED AS EVIDENCE AT -
i ; \ ' ONGOING HEARINGS THAT BEGAN ON
, . | JULY 27 AND AUGUST 16,2004 -
18
18 Place: Department SM-2, c
20 Judge Rodney S. Melville
’1 [VIA FACSIMILE}

22 Il TO ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS OF RECORD:

23 PLEASE TAKE NOTICE that as soon es the matter may be heard before the-above-entitled
24 | Coun, locared at 312-C East Cook Street, Sants Maria, California 93456-5369, NBC Universal, Inc.;
23\ cBS Broadcasting Inc.; Fox News Network L.L.C.; ABC, Inc., Cable News Network, Inc.:

25_ The Asso;iatcd Press; Los Angeles Times; The New York Times Company, and USA Today (collec-

27 1l tively, the “Access Proponents”) will, and hereby do, move this Court to grant public aczess 1o the

28
ACCESS PROPONENTS’ NOTICE OF MOTION AND MOTION REQUESTING CONTEMPORANEOUS ACCESS TO
lon, oy s VIDEOTAPES PLAYED IN OPEN COURT AND FOR PUBLIC RELEASE OF SUCH VIDEQTAPES AND OTHER
. EXHIBITS INTRODUCED AS EVIDENCE AT ONGOING HEARINGS THAT BEGAN ON

JULY 27 AND AUGUST }6, 2004




1 vidcotapes a;zd other exhibits introduced as evidence at the ongoing hearings that begar on July 27
2| and August 16,2004, This Motion is made pursuant to California Rules of Court 243‘1-243.2, the
3| First Amendment of the United States Constitution, Article I, Section 2 of the Californiz Constitu-

& || tion, and the common-law right of access to judicial records, '

5 This Motion is based upon this Notice, the attached Memorandum of Points and-Authorities,
6 || all pleadings, records and papers on file herein, al] matters of which the Court.may }aroperiy take ju-
7 || dicial noti.cc, and upon such further argument and evidence as may be presented at the hearing on this
B ||. Motion. |

g || DATED: August 23, 2004

GIBSON, DUNN & CRUTCHER'LLP

10 Theodore J. Boutrous, Jr.

Mlchael H. Dorc
11

12 ;
; : By:
13 ) Theodore J. Boutrous, Jr

14 Attorneys for NBC Umvcrsa.l, Inc CBS Broadcastmg
Inc.; Fox Nows Network L.L.C.; ABC Inc.; Cable News
18 Network LP, LLLP; The Associated Press Los Angeles
Times; The N ew Yotk Times Compa.ny, and US4 Today
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MEMORANDUM OF POINTS AND AUTHORITIES

1
INTRODUCTION

The Access Proponents, a group of media organizations,! respectfully move this Court pursu-
ant to California Rules of Court 243.1-243.22 to grant public access to the videotapeé and cther evi-
dence introduced during the angoing hearings addressing Mr. Jackson's motions to qpash the indict-
ment and suppress evidence that began on July 27 and August 16, 2004. These vid;ptapes and
documents are judicial records to which the public may not be denied access absent explicit, nar-
rowly-tailored findings that are jasued before they are scaled. See Cal. R. Ct. 243.1(c). A ““ presump-

”»

tion of openness inheres in the very nature of a criminal trial under our system of justice.

- NBC Subsidiary (KNBC-TV), Inc. v. Superior Cowrt, 20 Cal. 4th 1178, 1200 (1995) (quoting Rich-

mond Newspapers, Inc, v. Virginia, 448 U.S. 555, 573 (1980) (plurality). And because of “the criti-
ca] importance of contemporaneous access . . . to the public’s role as overseer of t.he. criminal j\.}sgce
process,” Washington Post v, Robinson, 935 F.2d 282, 287 (D.C. Cir. 1991), the fapcs aired during
the course of the hearing, as well as other exhibits like the 82-page warrant affidavit, must be made

available to the public immediately.

I
ARGUMENT

A. The Public Has The Right To View Videotapes Entered Into Evidence As They
Are Played In Open Court .

This hearing on Mr. Jackson’s motions to quash the indictment and to supprés_s evidence is
subject to the presumptions of openness established by the First Amendment and California law. B

See generally NBC Subsidiary, 20 Cal. 4th at 1178. No portion of it can be closed to the public ab-

1 NBC Universal, Inc.; CBS Broadcasting Inc.; Fox News Network L.L.C.; ABC, Inc.; Cable News
Network LP, LLLP; The Associated Press; Los Angeles Times; The New York Txmes Company,
and US4 Today.

2 California Rule of Court 243.2(h)(2) provides in relevant part: “A party or member of the public
may move, apply, or petition, or the court on its own motion may move, to unseal a record.”

3
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sent specific findings, made prior to closure, that there is a substantia! probability that openness will
jcopardize an overriding interest. Jd. et 1204. And any closwre must be narrowly tailored to afford
maximum public access based on specific findings-entered before such closure. Jd. These demand-
ing requirements apply in the context of a pretnal suppression hearing. See,.e.g., United States v.
Brooklier, 685 F.2d 1162, 1170 (9th Cir. 1982) (applying “the public’s first amendment right of ac-
cess” 1o pre-trial suppression hearings). Without detailed findings justifying such réswicﬁpﬁs; to ex-
clude the public from the hearing on Mz, Jackson’s motions, including blocking public view of eﬁ-
dence i‘mro'duccd during the proceedings, clearly runs counter to the well-established presumption of

openness.

In fact, here, reversing the presumption of openness in such a manner is even more harmful to

" the public’s bonstitutional and common law rights because of the allegations underlying the motions

being heard by the Court. Mr. Jackson alleges that “[t]he conduct of the District Attorney and other.
agents of law enforcement in the investigation of this case amounts to outrageous government con-

duct.” Defendant’s Mot. to Suppress at 10. Such an allegation of wrongdoing by government offi-

cials creates an even greater need for total public access, in part so the press may fulfill their role, rec-

ognized by the Supreme Court, of “guard[ing] against the miscarriage of Susﬁég by subjectirig the p_é- '

lice, prosccutors, and judicial processes to extensive public scrutiny and criticismn.” Gentile v. Stare
Bar of Nev., 501 U.S. 1036, 1035 (1991) (plurality) (citation omitted); seé also id. at 1035-36 (“P.ub-
lic awareness and criticism have even greater importance where . . . the criticism questions the judg-
ment of an elected public prosecutbr."). The public is entitled to know, 'and to see, Exactly‘w_'hat the
police and prosecutors—tc whom they have bestowed so much power—ars d'oing in their name.
Moreover, “the critical importance of contemporaneous access . . . to the public's role as
overseer of thé criminal jusu'c'e process” Washington Post v. Robinson, 535 F.2d 282, 287 (D.C. Cir.
1991), demonstrates the need for these tapes to be made available contemporﬁn:o‘usly ﬁm their in-
troduction into evidence. See, e.g., NBC Subsidiary, 20 Cal. 4th st 1211, 1219 (recognizing that “de-
laying public access until cohc]usion of 2 criminal trial is inconsistent with . . . utili@im values” and

the First Amendment; emphasizing right to “contemporaneous access,” and rejecting argument that
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delayed release of transcripts could remedy improper closure of hearings); see also Associated Prgss
v. United States Dist, Court, 705 F.2d 1143., 1147 (Sth Cir. 1983) (ﬂoting that even s 48-hour delay in
unsealing judicial records “‘is a total restraint on the public’s first arnendment right of access even
though the restraint is limited in time").

Indeed, “thereisa signiﬁcaﬁt public intersst in affording that opportunity {to see and hear the
evidence] contemporaneously with the introduction of the tapes into evidence in the courtroom, when
public attention is alerted to the ongoing trial.” In re Application of Nat’l Broad. Co., 635 F.2d 945,
952 (2d Cir. 1980). | SR |

B. The Tapes Played Already, And Those To Be Played In The Future, Must Be Re-
leased And Availabie For Copying

These tapes, which have been introduced into evidence as exhibits at the hearing, are clea.i'ly' ‘
judicial records within the meaning of Rule 243.1 of the California Rules of Coutt, which déﬁnés
“record” to include “all or & portion of any document, paper, exhibit, transcript, or other thin'g' filed or
lodged with the court.,” Cal, R, Ct. 243,1(b)(1); see also United ,Staté.s' V. Gral.mm,, 257 F.3d.143, .151 |
n.3 (2d Cir. 2001) (noting that the word “documents” “has been held to apply to zudio and video
1apes”). As judicial records, the tapes are subject to the presumption of opehncss established by the
Rule and the First Amendment. Cal. R. Ct. 243.1(c) (*Unless confidenniality is required by law, court
records ere presumed to be open™); see also Copley Press, Inc. v. Superior Court, 6 Cal. Apj;. 4th
106, 111:(1992) (“in general” the First Amendment provides “broad access rights to judicialfhearings
and records . . . both in criminal and civil cases”), o

To deny or delay public access to the tapes already aired in court, or any tapes to be sired in
the future, “impermissibly reverse[s] the presumption of oﬁenncss that cha}acterizcs :nmmal pro-
ceedings under our system of justice,” Assaciated Press v, United States Dist. Court, 705 F.2d i143,.
1147 (5th Cir. 1983) (internal citations omitted). Especially as to the tapes aired in open court, there
is no basis for sealing; they were viewed by the public, there was no threat to Mr, Jackson"s‘fair trial
rights, no motion to seal has been filed, and there have been no findings offedﬁg th.e reqlxisite'bases

for sealing records that were already open for public viewing,
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As the Second Circuit held in In re Application of National Broadeasting Co., 635 F.2d 945

(2d Cir. 1980), “there is a presumption in favor of public inspection and copying of any item entered
into evidence at s public session of a trial.” Jd, at 952. In that case, relating to the “Abscam™ scandal
of the early 1980s, the court affirmed 2 decisior allowing news organizations to have copies of audio
and videotapes aired in open court that risked far greater prejudice than the tapes involved here:
the defendants, including members of Congress, accepting alleged bribes from undercover operatives.
Id. at 947-4_8. Like this zase, however, the ihvolvement of public officials strengthened the need for
public access, because “[t]he presumption is especially strong . . . where the evidence showg the ac-
tions of public officials . ., .” /Jd. And, the court held, “Jo/nce the evidence has become known fo
the members of the public, including representatives of the press, through their attendance at a
public session of court, it would 1ake the.most extraordinary crrcumstaqcés to justify feslrlcti?ns
on the opportunity of those not physically in attendance at the courtroom to see.and hear the evi-
dence . ...” Id (emphasis added).3

' The tapes aired in open court do not show the defendant engaging in any purporting wrongdo-
ing; they do not show the defendant at all. And no matter what the tapes show, “[t}he media already
enjoy an incontestable first amendment right to publicize and editorialize on the contents of the tapes
whether or not copies are available for transmission.” Valley Broad. Co. v. United States, 798 F.2d
1289, 129§, 1297 (5tk Cir. 1986) (ordering access to dupliﬁate tapes and access (o new tapes oﬁ the
day they are received in evidence). Therefore, as the Second.Circuit recently held, “while the events
surrounding the instant case have gsined some notoriety, the possibility that the jury pool will be-
come 50 tainted as to prevent the defendants here from obtaining fair trials is too speculative to jﬁstify

denial of the public’s right to inspect and copy evidence presented in open courl.” Grant, 257 F.3d at .

155.

3 The Access Proponents will make their best efforts in working with the Court to minimize the
burdens on court personnel of copying the videotapes aired at the proceedings.
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C. All Exhibits Introduced During The Hearings Relating To The Motion To Quash
The Indictment Aud To Suppreas Must Be Released, Including The 82-Page
Search Warrant Affidavit

Like the videotapes, the materials introduced into evidence es part of the hearing addressing
Mr. Jackson's motions to quash the indictment a.nd suppress evidence are clearly “judicial records”
subject to the First Amendment and Rule 243.1. See generally Cal. R. Ct.'243.1(b)(1); Copley Press,
6 Cal. App. 4th at 111. These materials, including the 82-page scarch warrant affidavit, were submit-
ted to the Court as evidence in support of important rulings sought by the Defense. See July 27,‘2004
Tr. at 116:2-14, They are at the heart of what Mr. Jackson allegesto be a pattern of “outrageous gov-
ernment conduct” (Defendant’s Mot. to Suppress at 10) that includes a tainted indictment unique in

thét “no case in the history of the State of California that has condoned anything like the abuse of

" power demonstrated in this grand jury proceeding.” Defendant’s Mot. to Set Aside Indictment at S.

Moreover, the search warrant materials are subject to li’tcraily four i:resumptions of openiness:
The First Amendment presumption, the Rule 243.1 presumPﬁbn, the common-law presumption, see
Nixon v. Warner Communications, Inc., 435 U.S. 589, 597 (1978), and the presumpﬁbn established
by Peﬁal Code § 1534(a), which explicitly provides that “[t]he docﬁmenrs and records of the court:
relating to the warrant,” which include the affidavit supporting the search warrant along with the re-
turn and inventory, “‘shall be open to the public as a judicial recard;” Id. (emphasis added)..

“[Ajccess 1o search warrant materials after indictment is almost u‘niversal.”' In re Search
Warrant, 1994 U.S. Dist. LEXIS 18360, at *17 (S.D. Ohio 1994) (cmphasis added). “[T]here is, and
ought 1o be, widespread public access to search warrant materials in cases in.which an in'd:ictment'has
been retumned.” Id: at *15. “[PJublic access to documents filed in support of search warrants is im-
portant to the public’s understanding of the function and operation of the judicial process and may
operate as 2 curb on prosecutoriel and judicial misconduct.” In re Search Warrant for Secretarial |
Area Outside Office of Thomas Gunn, 855 F.2d 569, 573 (8th Cir, 1988). Thus; it appears that every
cour: to reach the issue of post-indictment access to search warrant materials has concluded that the
press and public are, in fact, entitled to inspect such materials once an indictment has .bcen obtained.
See, e.g., In re Application and Affidavit for a Search-Warrant, 925 F.2d 324, 326 (4th Cir. 199])
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(upholding district court’s order unsealing warrant affidavit following the indictment, but before
trial); In re Search Warrants Issued on May 21, 1987, 1990 U.S. Dist. LEXIS 9329 at *19 (D.D.C.
1990) (“[o]nce an individual is so indicted, the public has 2 legitimate interest in information coﬁ-
tained in ﬁe affidavits in support of the search warrant . . . which led to the indictment™).

There is no basis for the s=aling of the Sé—page search warrant affidavit here, and any basis for
doing so before has evaporated. Mr. Jackson is attacking the searches as improper, and these issues
are peing fought in open court with Mr. Jackson infroducing the affidavit as Exhibit.l 9 in the hearing
on his motion to suppress. As counse] for the Access Proponents arguea at the July 27, 2004-hearing.
that document was submitted as evidence and has now become part of the record, subject to an even .

stronger presumption of openness and access. July 27, 2004 Tr. at 229 5-13. chertheless, even af-

ter counsel made this point to the Court and tho parties, no sealing mouons have been ﬁled and

no reasons have been given for sealing the search warrent materials. In its original January 23, 2004

order sealing the warrant a.fﬁdavit, the Court said it would remain “alert to [the] possibility” that it

12 || might revisit the issue whether the warrant affidavit could be unsealed, January 23, 2004 Order at S,

Now is the time to do so, and thé Court should release that document and all of the other exhibits.

- 1.
CONCLUSION

The First Amnendment to the United States Constitution, Article I, Secﬁon‘ 2 of the California
Constitution, the commeon lew, and Celifornia Rule of Court 243.1 all mandate contemporaneous ac-
cess in open court and the public release of videotapes and other éxhibit; introduced into evidence at
the Court’s ongoing hearing. Accordingly, this Court should grant this motion in'its entirety and al-
low the Access Proponents to work with courl personnel to create and obtain copies of the materials

infroduced into evidence.
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DATED: August 23, 2004 Respectfully submitted,
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GIBSON, DUNN, & CRUTCHER LLP
Theodore J, Boutrous, Jr.
Michael H. Dore -

| By: LJQE / (24

Theodore J. Boutrous, Jr.

_ Atorneys for NBC Universal, Inc.; CBS.
Broadcasting Inc.; Fox News. Network -
L.L.C.; ABC, Inc.; Cable News Network
LP,LLLP; The Assocmted Press;

Los Anaeles Times; The New York Tunes
Company, and USA T oday
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CERTIFICATE OF SERVICE
BY FAX AND REGULAR MAIL

I, Michael H. Dore, hereby certify as follows:

I am employed in the County of Los Angeles, State of California; I am over the age of eight-

een years and am not a party to this action; my busineas address is Gibson, Dunn & Crutcher LLF,

333 South Grand Avenue, Los Angeles, California 90071, in said County and State; I am 2 member

of the bar of this Court, and on August 23, 2004, I served the following;

ACCESS PROPONENTS’ NOTICE OF MOTION AND MOTION REQUESTING
CONTEMPORANEOUS ACCESS TO YIDEOTAPES PLAYED IN OPEN COURT AND FOR
PUBLIC RELEASE OF SUCH VIDEOTAPES AND OTHER EXHIBITS INTRODUCED AS
EVIDENCE AT ONGOING HEARINGS THAT BEGAN ON JULY 27 AND AUGUST 16, 2004 .

on the interested parties in this action, by the following means of service:,

BY MAIL: Iplaced a true copy in a sealed envelope addressed as indicated below, on the above-
mentioned date, I am familiar with the firm's practice of collection and processing correspon-
dence for mailing. It is deposited with the U.S, Postal Service on that same day in the ordinary

course of business. I am aware that on motion of party served, service is
postal cancellation date or postage meter date is more than one day after d

ing in affidavit.

presumed invalid if
jate bf deposit for mail-

Thomas W. Sneddor

District Attorney

Santa Barbara County

1105 Santa Barbara Street
Sants Barbara, CA 93101-2007

Tel.

Fax

. (805) 568-2300
. (805) 568-2398

Attorneys. for Plaintiffs .
Thomas A. Mesereau, Jr. Tel.: (310) 284-3120
Collins, Mesereau, Reddock & Yu LLP Fax:

1875 Century Park East, 7th Floor )

Los Angeles, CA 90067

Attorneys for Defendant Michagl Jackson

Robert Sanger -| Tel.: (805) 962-4887
Sanger & Swysen, Lawyers Fax: (805) 963-7311

233 E. Carilo Strect, Suite C
Santa Berbara, CA 93001

Co-Counsel for Defendant Michsel Jack-
son :
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& BY FACSIMILE: From facsimile number (213) 229-7520, I caused each such docurnent to be
transmitted by facsimile machine, to the parties and numbers indicated below, pursuant.to
Rule 2008. The facsimile machine I used complied with Rule 2003(3) and no error was reported
by the machine, Pursuant to Rule 2008(e)(4), I caused the machine to print a transmission record
of the ransmission, a copy of which is attached to the oniginal of this declaration.

Thomas W. Sneddon : Tel.: (805) 568-2300

District Attorney © o )
Santa Barbara County Fax: (805) 5?8 o
1105 Santa Barbara Street

Santa Barbara, CA 93101-2007
Attorneys for Plaintiffs

Thomas A. Mesereau, IT. Tel.: (310)284-3120
Collins, Mesereau, Reddock & Yu LLP

. 1875 Century Park East, 7th Floor Fax:
Los Angeles, CA 90067
Attomeys for Defendant Michael Jackson
Robert Sanger Tel.; (805) 962-4887
Sanger & Swysen, Lawyers Fax: (805) 963-7311

233 E. Carrillo Street, Suite C
Santa Barbara, CA 93001

Co-Counsel for Defendant Michael Jack-
son )

I cenify under penalty of perjury under the laws of the State of Californis that the foregoing is
true and correct, that the foregoing document(s), and sll copies made from same, were printed on re-

cycled paper, and that this Certificate of Service was executed by me on August 23, 2004, at Los An-

Michael H. Dore

geles, California.
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