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A, Introduction:

This is Plaintiff’s Opposition to Defendant’s “Motion To Traverse Aflidavils, To
Quash Warrants And I'o Suppress Evidence Under Penal Code Section 1538.5” (“Maotion™),
and a response to his tardily-filed “Supplemental Brief” in support of that motion (*Supp.
Br.”). N

Defcndant’s arguments in his Molion are many, wide-ranging and eclectic. Afler
addressing Dctendant’s tardy demand for a certificd copy of the relevant warrants, Plaintiff
will set out what we understand to be the lawful boundarics of a molion to traverse a scarch

warrant. Plaintiff will then discuss the [imitations on Defendant’s “standing” to challenge
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many of thc warrants issued in this case. Finally, Plaintift will address the merits of each of

Defendant’s several arguments made in his Motion and in his Supplemental Briel,

B. Delendant’s Demand For Certified Copies
Of The Relevant Warrants Is Untimely

In his Motion, Defendant noted, “In the ordinary coursc of prcparing motions to
supprcss and investigating the lawlulness of scarches and seizures, counsel for the defense will
rcly upon the original documents [iled with the court by the District Attorney and law
enforcecment. That cannat be done in this case and counscl must rcly upon the District
Attorney’s office to provide copies thraugh discovery. Therefore, Mr. Jackson asks thc Court
1o take judicial noticc of the original search warrunts, aflidavits and inventories (rcturns) filed
with the Superior Court.” (Motion 9:17-22.)

Dcfendant has changed his mind about procecding in that fashion. In his
Supplemental Brief, dated August 6th (the date ol the parties’ telephonic conference), Mr.
Sanger declares, “As of this writing, Mr. Jackson has not been provided with a complete and
proper sct of scarch warrants, affidavits and returns by the prosecutor,” and “Unless the
prosccutor provides for this Court and for Mr. Jackson and his counsel, certified copies of
search warrants, affidavits and returns, Mr. Jackson will assert that the prosccutor has nat
establiched that a warrant was in effect for any or all of the searches herein and will ask the
Court 1o trcat all such scarches as warrantless.” (Supp. Br. 2:9-14,)

Defendant doesn’t explain why he cannot “rely upon the original documents [iled
with the court by the District Attorney and law enforcement” in this case, like others. But his
rcquest that the Court take judicial notice of those originals was a good idea when he tiled his
Molion, and iU’s a good idea now.

The People respectfully request, pursuant to Evidence Code section 452,
subdivision (d), that thc Court take judicial notice of the search warrants, supporting affidavits

and returns in its own records, particularly the warrants issued on November 17, 2003 for the

search of Neverland Ranch in Las Olivos (Santa Barbara County) and Bradley Miller’s oftice

in Beverly ITills (I.os Angeles County) and collectively assigned No.

| ]
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Pursuant Lo Evidence Code section 453,

The trial courl shall take judicial notice of any matter specified in
Seclion 452 if a party requests it and:

(a) Gives cach adverse party sufficient noticc of the request, through
the pleadings or otherwise, to enable such adversc party Lo preparc (o
meel Lhe requcst, and

(b) Fumnishes the court with sufficient in(ormation to enable it to take
judicial notice of the matter.

In the course of 2 motion to suppress, Lhe trial court is the trier of fact. 1I'the szarch
in question was purportedly undertaken on the authority of a warrant, and the defendant
demands that the People prove there was such a warrant, that proof must be madc to the
satisfaction of the courl. If the court takes judicial natice of the fact of the search warrant and
related documents, that fuct is proven for purposes of the suppression inotion and the
delendant must shoulder his burden to show that the =search and seizure madc in obedience (o
the warrant was, ncvertheless, unlawful.

As a practical matter, a cerlified copy of a court docwmnent may be necessary (or at
Jeast advisable) il the trier of fact docs not have the original document at its clbow. Where the
document in question is immecdiately available to the court, it is both time-consuming and
unnecessary o oblige a party o have the court certify a copy of the document so that the copy
may be then be handed back to that very court at the hearing as “proof” of what the court
already knows.

Defcndant has already appended copies of the search warrants in question to his

molion. His latcly-asscried demnand for certified copics is a pointless and Liresomc cxcreisc.

C. The Fourth Amendment T.imitations On A Motion I'o ‘[ravcrsc A Secarch Warrant

FFranks v. Delaware (1978) 438 U.S. 154 |98 S.Ct. 2674, 57 L.Ed.2d 667] set out

the substantive and procedural rulcs for a “subfacial” challenge under the Fourth Amendment

to the veracily ol the lactual statements in scarch warrant affidavits.

3
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f1] “To mandatc an cvidentiary hearing, the challenger’s attack must be more than
conclusory and must be supported by morc than a mere desire Lo cross-examine,  There
musl be allegations of deliberate falsehood or of recklcss disregard for the truth, and
those allegalions must be accompanied by an offer of proof.”

[2] “[The movant's allegations] should poini out spccifically the portion of the
warrant affidavit that is claimed to be false; and they should bc accompanied by a
stalement of supporting reasons. Affidavits or sworn or otherwise rcliable statements of
witnesses should be furnished, or their absence satisfactorily cxplained.™

[3] “Allegations of ncgligence or innocent mistake are insufficient.”

[4] *"I'he deliberate falsity or reckless disrcgard whose impeachment is permitted
today is only that of the affiant, not of any nongovernmental informant.”

(5] “Finally, if these requircments are met, and if, when material that is the subjccl
ol'the alleged falsity or reckless disrcgard is sct lo one side, there remains sufficient
conlent in lhe warrant affidavit to support a finding of probable cause, no hearing is
required. On the olther hand, if the remaining content is insufficicnt, the delendant is
entitled, under the Fourth and Fourteenth Amendments, to his hcaring.”

(438 U.S. at 171-172; Plaintifl"s organization and numbering; emphasis added.)

The procedure dictatcd by the Franks decision must be followed by the courts of
this state in adjudicating challenges to warranicd scarches undertaken after the adoption of
Proposition 8 on June 8, 1983, (See, e.g., People v. Glance (1989) 209 Cal.App.3d 836, 846;
Peuple v. Duval (1990) 221 Cal.App.3d 1105, 1112 [the death of the alfiant does not “relieve a
defendant of the préliminary showing requircd undcr Kranks v. Deloware, supra, 438 U.S. 154
before he or she is permitted Lo go forward to hearing on a motion to quash or traversc the

warrant”].)

D. The “Add-Negligently-Omitted-Information-And-Retest” Rule

Suppose certain information known lo the upplicant for a search warrant is

neglipently omitted by him in his affidavit, bul comes o light in a challenge to the integrity of

4
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the supporting affidavit. What musl the court do?
‘I'he negligently omitted information must be added to the affidavit and the

sulTiciency of the application for a search warrant must then be retested 10 determinc whether

probable cause for the resulting search is shown.
See People v. Cnstello (198R) 204 Cul.App.3d 431, 443:

Federal and statc courts recognize that two lypes of carrcction are
cnvisioncd in Franks: (1) malerial misstatements are stricken and (2)
matcrial omissions are added. Thc aim in either case is not punitive but
remedial — to makc the affidavil read as it should have so that the
reviewing court can then retest for probablc cause support. |Citations.]
To that end, correction of the affidavit should not take ane form
(striking or adding) to the exclusion of the other. Where, as in this casc,
the dcfendant makes out a case for striking a misstatement, the proper
remedy is to add back the true facts known to the alTiant on that precisc
point, if rcvcaled at the hearing, rather than strike and jeltison the
passage altopether.

E. If A Fact [s Recklessly Omitted, Or Omitted With An Intent
To Mislcad, The Warrant Should Be Quashed Only I{ T'he
Omitted Fact Was “Material’’; I.e, Orly If Its Inclusion
In The Affidavit Would Have Defeated Probable Cause

Pre-Proposition 8, the rule was this: “If a fact is recklessly omitted or omitted with
an intent to mislead, the warrant should be quashed, rcgardlcss of whether the omission 1s
ultimately decmced material.™ (People v. Carpenter (1997) 15 Cal.4th 312, 363, quoting leoplc
v. Aston (1985) 39 Cal.3d 481, 497-498, which in turn quoted People v. Kurland (1980) 28
Cal.3d 376, 390). Curpenter, Aston, and Kurland all involved pre-Proposition 8 scarches.

In scarches made afier adoption of Proposition 8, even a recklessly omitted fact is
added back and the sufficicncy of the affidavit to demonstrate probable cause for a search is

retested. [f probable cause remains, (he complainced-of statement is nol malcrial, because its

| inclusion docs not tend to defeat the showing of prabahie cause.

Sec Peaple v. Lopez (1985) 173 Cal. App.3d 125, 135. And scc United States v.
Colkley (4th Cir. 1990) 899 F.2d 297, in which the court observed “this casc presents 2

]
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question of omission rathcr than commission on the part of the agent.”” The court noted “While
omissions may not be per se immune from inquiry [citations], the affirmative inclusion of false
information in an aflidavit is more likely to present a question of impermissiblc official
conduct than a failure Lo include a matter that might be construed as exculpatory™ (id., at p.

301). The court then held:

The district court misstated the type of maleriality that Franks
requires. It belicved that the affiant's omission was material because it
“may havc affected the outcome’ of the probable causc determination.
However, to be material undcr Franks, an omission musl do more than
potentially affcct the probablc cause determination: it must be
“necessary to the linding of probable cause.” Franks, 438 U.S. at 156.
For an omission to serve as the basis for a hearing undcer Franks, it must
be such that its inclusion in the affidavit would dcfcat probable cause
for arrcst. Sce | United States v.] Reivich [8th Cir. 1986] 793 F.2d [957)
at 961. Omitted information thal is potcntially relevant but nol
dispositive is not enough lo warrant a Franks hearing. 7d. at p. 962.

In determining whether the affidavit with the omitted infarmation
would be suppurted by probable cause, we must apply the “totality of
the circumstances” test of I/linois v. Gates , 462 1.S. 213, 103 8. CL.
2317, 76 L.Ed.2d 527 (1983). This test requires “u practical,
comumonsense decision whether, given all the circumstanccs sct forth in
the affidavit,” id. at 23R, there is probablc causc to believe the suspect
committed an offense. [Citation.] (/d, at pp. 301-302.)

California’s decisional law is in accord: “A defendant who challenges a search
warrant bascd upon an affidavit containing omissions bears the burdcn of showing that the
omissions werc material to the determination of probable cause. (See People v. Luttenberger
(1990) S0 Cal.3d 1, 14-15 & fn. 4.) ‘Pursuant to [California Constitution, article 1] section
28[. subdivision| (d), materiality is cvaluated by the test of Jllinais v. Gates (1983) 462 U .S.

213, ..., which looks to the totality of the circumstances in determining whcther a warrant

affidavit cstablishes good cause for a search. [Citation.|” (People v. Luttenberger, supra, 50

Cal.3d 1,23.)" (People v. Bradford (1997) 15 Cal.4th 1229, 1297.)
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I'. A Showing That An Affiant’s Averment Was Made With
“A Conscious Indifierence To The Truth” And So Is “Deemed
The Equivalent Of An Allcgation Aclually Known Ta Be
Untrue™ Is Insufficient As A Ground For A Frunky Hcaring.

Unless Excision Of That Statement Defeats The Magistrate’s
Finding Of Probable Cuause

Defendant cites People v, Cuok (1978) 22 Cal.3d 67, 89 for its holding that “a
sworn misstaterment made with conscious indilference to whether it is true or false is decmed
the equivalent to an allegation actually known to be untrue.” (Motion 12;13-27.)

That is true, as far as it goes. It remains tc be scen whether any allegations in the
original allidavit were “known to be untrue” by Detective Zelis, Ict alonc whether those
stalements were “material” to the magistrate’s finding of probable cause for the scarch (i.e.,
whether excision of those stalements waould “defeat probable cause™),

Cook, a pre-Proposition 8 decision, had noted:

[1Jn two significant respects the [Franks] decision would afford our
citizens less protection than is guarantced to them under California law:
It forbids such a challenge when the misstalemnents are negligent rather
than intcntional, contrary to our decision in Theodore |v. Superior Court
(1972) 8 Cal,3d 77}; and even when deliberate lics arc proved it requires
only that they be excised and the remainder of the atfidavit be tested for
probablc cause, contrary lo our holding in the case at bar under article I,
section 13, of the California Constitution. In these cases, it is settled
dactrine . . . that Franks is not to be followed in California and that all
challenges to the veracity of search warrant affidavit in our courts arc to
be governed by Thendnre and article 1, section 13, of the California
Constitution as cxplicated herein.” (22 Cal.3d 67, BR.)

People.v. Caaok, then, is largely irrelevant to this Court’s determination whether
dcfcndant has demonstrated the need for an evidentiary hearing pursuant to Franks v.
Delaware, supra, 438 11.S. 154 on the facts of this case.

To the merits of Defendant’s challenge to the integrity of Detective Zelis® affidavit.

Plaintif{ will idenlify each of Defendant’s substantive arguments by quoting his

7
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bold-cap summary of a given argument as numbcred by him belore undertaking a responsc to

that argument,

i
DEFENDANT MAY CON'TEST ONLY THLE SEARCH OF
PROPERTY IN WHICIT T HAS SHOWN A LEGITIMATE
EXPECTATION OF PRIVACY

A. Introduction:

Defendant argues, ““I11. Mr. Jackson has A T.egitimate Expectatlion Of Privacy With

-Regard To The Searches Executed By Law Enlorcement.” (Motion, pp. 10-11.)

Given that Defendant challenges the scarch not vnly of his residence at Neverland

Ranch but also of_ residence and Bradley Miller’s office, and the seizure of

records from various banks, credil-card providers, credit reporting companies and providers of
tclephone service (see Motion, ibid.), thal asserlion surely is overbroad.

[t should be unnecessary Lo rehearse the governing principle: “The proponcnt of a
motion to suppress has the burden of establishing that his own Fourth Amendinent rights were
violated by the challenged search or seizure,”™ (Rakas v. Illinois (1978) 439 1.8, 128, 131, fn.
1[99 $.CL. 1035, 58 1..d.2d 387, 393]; ses People v. Ocley (1985) 169 Cal.App.3d 197, 202.)
1f Defendant unwisely left documents or property belonging to him in the care of vne or
another of his associates, he has no “standing™ to contest the constitutionality of the search of
the premises that revealed the property.

*When a defendant only has standing o object to the scizurc, then “the casc is the
same as though t(he [goads] had been found in plain view in a public place and then seizcd,’
that is, the defendant may only contend that the police lacked grounds to believe that the items
were connected with criminal activity or some other law{ul basis for seizure.™ (5 Lal‘ave,
Search and Seizure (3d ed. 1996), Standing, § 11.3(d), p. 161 (fns. omitted), citing and quoting
United States v. Lisk (7th Cir. 1975) 522 F.2d 228, 230.)

Iy
1117

8
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B. Delendant Has No Legitimate Expectation Of
Privacy In Residence

Beyond an unsupported assertion that “the unnumbered search warrant pertaining Lo

- ... contain portions which may be attorney/client privileged material refating

to Mr. Jackson” (Motion | |:8-10) — whatever that means — Defendant makes no showing that
he had a “legitimatc cxpcctation of privacy” in _ residence on November |8,
2003. That argument may safely be scen for what it is, a “throw-away’ argument for which no

real factual support could be articulated by Defendant.

C. Defendant I'las No I.egitimate Expectation Of Privacy With
Respect To The Residences Searched On The Authority Of

Scarch Warrants Nos. 4913 and 4915

Defendant asserts, “[S]earch warrants 4913 and 4915 contain portions which may
bc attorncy-clicnt privilcged material relating to Mr. Jackson.” (Motion 11:8-10.)
Thosc warrants authorized the scarch of the residences of individuais other than

defendant. That argument by Defendant is as unsupported as is his claim to an expectation of

privacy in _ residence.

D. The Search Of Bradley Miller’s Office

Defendant challenges the search of Bradley Miller's office in Beverly Hills,
undertaken on the same day his Neverland Ranch was searched. He asserts, “Mr. Jackson has
a legilimate expectation of privacy in the conlidentiality of the attorney/client privilege which
includes the right to confidential employment of investigators and experts.” (Motion 10:23-
27.) '

It is not clear how onc can have an “cxpectation of privacy in [a] privilege.”

In any event, the scope and intensity of the search of Mr. Miller’s office, and
Dcfendant’s standing to complain about it, were made the focus of Defendant’s “1538.5 (PPant

) motion. That scparate motion was premised on the assumed fact that Mr. Miller, 2 private

9
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investigator, was employed hy attorney Mark Geragos on behalf of Defendant at all times
relevant 1o Lhe showing of probable cause for the search. Irom that premise, defendant argued
Mr. Miller’s office should be regarded as a campsite of “the defense™ and trcated as though it
was Mr. Geragos’ office.

Beyond reitcrating that with respect to the search ot Mr. Miller’s office,
Dcfendant’s legitimate concern is limited to the scizurc of any “client file” of his that may have

been found in Miller’s possession, Plaintift assumes that the Court is fully infornned in the

premises.

E. Defendant Has No Standing To Contast The Search Of
Telephonc Records -~ 1Tis, Or Anvone Else's

Defendant challenges the admissibility of evidence obtained by the cxceution of
“Scarch warrant numbers 4895, 4897, 4898, 4899, 4900, 4301, 4902, 4977, 4977A, 5020 and
5035 to the extent they pcrtain to telephone records of other private communications of Mr.
Jackson.” (Motion 11:1-3))

Defendant has no rcasonablc cxpectation of privacy in the toll records of calls on
his phone, let alone anyone else’s.

On April 2 and April 21, 2004, thrce warrants (4976, 4977 and 4977A) issued, and
on May 20, 2004, 18 warrants (Nos. 5015-5032) issucd, all to telephone and cell-phone service
providers around thc country, for records of telephone and ccll-phone use by defendant and
other individuals satisfactorily associated with him, cithcr as his employzes or as colleagucs
who involved themselves in the commission of the crimes Lthat were the objects of the
conspiracy alleged in Count One of the indictment.

Pr'iorr to the enactment of Proposition &, a California defendant had a rcasonable

expectation of privacy in the telephone company’s records of his toll calls, whether from his

| own residence or made from, e.g., a2 phone in his hotel room. (Sce People v. McKunes (1975)

51 Cal.App.3d 487 [detendant’s home or office]; People v. Blair (1979) 25 Cal.3d 640,

suppressing records of Blair’s calls from the Hyatt Housc hotel in Philadelphia.)

10
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In Bluir, our Supreme Court acknowlcdged that the federal rule was contrary, citing
Smith v. Maryland (1979) 442 U.S. 735 [99 S.Ct. 2577, 61 L.Ed.2d 220]. And in People v.
Lissauer (1985) 169 Cal.App.3d 413, the Court of Appcal noted:

Whether appellant’s telephone number and address were listed nced
not be determined. As a conscquence of Lance W. [in which the
Supreme Court upheld Proposition 8], we concludc that the police did
not rcquircd a warrant to obtain appellant’s name and address {rom Lhe
telephone company. Although prior California law would have barred
its reception [citations Lo, inter alia, Bluir], the Fourth Amcndment does
not. (/d,, 169 Cal.App.3d al p. 419.)

In United States v. Buxter (9th Cir. 1973) 492 IF.2d 150, the Ninth Circuit rejected

the argument that

the divulgence of telephone company toll and billing records prior Lo the
issuance of a subpoena violated their Fourth Amendment rights as
deciared in Katz v. United States, 389 U.S.347 . ... Telephone
subscribers are fully awarc that records will be made of their toll calls,
|Citation.] ‘T'his Court has held that the expectation of privacy protected
by the Fourth Amendment attaches to the content of the telephone
conversation and not o the fact that a conversation ook place.
[Citation.] The defendants have failed to show a violation of their
Fourth Amendment rights. (Jd., 492 I .2d, at p 167.)

(See also United States v. Ahumada-Avalos (9th Cir. 1989) 875 F.2d 681, 683: subpoenaed

records of defendant’s unlisted phone properly admitted.)

F. Defendant Has No Lepitimate Expectation Of Privacy With
Respeet To The Records Of Banks Or The Records Of Credit

Pmyidcrs — His Records, Or Anvone Else’s

Defendan! asserts, *Scarch warrant numbers 4913, 4915, 4926, 4946, 4953, 4976,
4998 . 5005, 5006, 5007, 5008, S047-5071 call for records which may include private records
periaining to Mr. Jackson. n particular, 5005, 5047, 5053 and 5061 specifically mention

records pertaining to Mr. Jackson.” (Motion 11:4-7.)

1"
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That’s true. And it is irrelevant.

The warrants in question sought bank or credit account records, of both defendant
and most of the other persons idzntified as conspiring with him to commit the “targel” crimes
alleged in Count 1. On May 14, 2004, four warrants (Nos. S005-5008) issucd for records of
credit-reporting agencics (Bank of Amcrica, ‘I'ransUnion, Equifax and Experian) regarding
credil information for Defendant and other persons. On June 11, 2004, 25 warrants (Nos 5047-
5068 and 5070-5071) issued for evidence of the use by Defendant and relevant others of credit
cards over z shorl period in carly 2003.

Prior 1o enactment of I'roposition ¥ in 1983, a California dcfcndant could asscrt a
reasonable expectation of privacy in bank rccords, just as in telephane records, and enforce
that cxpectation as a right under Calilornia’s Constitution. Post-Proposition 8, our courts arc
governed by the binding authority of the United Statcs Supreme Court in malters louching on
the Fourth Amendment.

With respect to bank records (and, by extension, credit-card transaction records), an
individual was held not 1o have reasonable cxpectation of privacy in them in United States v.
Miller (1976) 425 U.S. 435 [96 S.Ct. 1619, 4R [..I:d.2d 71}. Miller held that busincss rccords
held hy a bank are the bank’s records, not its customers’ records. In People v. Meyer (1986)
183 Cal.App.3d 1150, 1163, the Court of Appeal noted, “The [Miller] court reasoncd that the
bank customer has no legitimate expeclation of privacy in those records since they are not
confidential communications but pegotiable instruments o be used in commercial transactions
voluntarily conveyed to the banks and exposed to Lhe.r employees in the ordinary course of
business. The court concluded that the Fourth Amendment does not prohibit the obtuining ol
inlormation revealed to a third party and conveyed by him by government authorities.™

Plaintiff’s research has not uncovered a decision discussing records of a defendant’s
own use of his legitimatcly-obtained credit card, but it is unlikcly a different rule would apply
to them.

1111
1111
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it
THE PORTION OF THE AFFIDAVIT ASSERTING THAT

T

AFFIANT BELIEVED TO BE TRUE. TRUE OR NOT, TIHE
STATEMENT CERTAINLY IS NOT'A “WILLFULLY
FALST” ASSERTION

A. Detective Zclis vs. Dr. Katz |

Defendant argucs, “VI. The Portion Of The Affidavit Stating That _
- Was Wil[l]fully False And That Assertion Was Used To Support ‘I'hc Broadest

Claims For Intrusion Into Mr. Jackson's Privacy.” (Motion [3:1-5; sce id,, pp. 13-14.)

Defendant grounds this argument ol his on a portion of a telephone interview hy

I Detective Zelis of Dr. Stan Kalz (whosc occupation as a trained forensic psycholagist

I
Defendant insists on bracketing with quotation marks) that Detective Zelis did not include in

his affidavit. In that interview,

Defendant characterizes the 4 singlc spaced puges of the Statement ol Probablc

Cause” which Detective Zelis devoled to as

“the centerpicce to the affidavit,” from which (Defendant argues) the afliant “attcmpted to

13
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justify the hroadest aspects of the warrant request.” Defendant insists that Detective Zelis’

makcs his own beliel that —

— which he based upon his own “wraining and expzricnce,” 2

omission of Dr. Katz’s

“wil[l)fully false claim.™
Defendant makes too much of Deteclive Zclis’s omission of Dr. Katz’s -

—"

Scveral observations scem to be in order.

] First of all, Dr. Ka believd

Secondly, Dr. Katz

Thirdly, Detcctive Zelis based his own belief

definition, if not right on the mark, is close enough.

Dctcctive Zelis described not only

14
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Finally, it 1s unlikely that defendant, if pressed on the point,

Defendant has not come close 1o demonstrating that Detective Zelis’s

probabie cause lo search Neverland

would not be diminished in the least.

B. Detective Zelis Did Not Offer An “Expert Opinion”

l In his tardily-filed “Supplemental Bricf,” Defendant argues, “Detective Zelis'

‘Expert’ Opinion [n The Statement Of Probable Causc I.acks Foundation.” (Supp. Br., 3:16-
17.)

The premise of that argument is faulty. Delective Zelis didn’t purport to be an

“expert.”

Most of us acquire substantial blocks of information in just that fashion; by reading the results

ol vthers' research. The magistrate who reviewed Deleclive Zelis’s affidavit could assumc he

15
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was conveying information the affiant had obtained [rom a rcliablc source or sources.

Indeed, Defendant docs not so much quarrcl with the accuracy of Detective Zelis's

Defendant argued that “The Search Warrant ls invalid Because It Is Stale”

(Supp. Br. 5:15 — 6:5) and “Because It Is Overbroad™ by reason of

TII

AFFIANT’S “OTHTR WILLFULLY FALSE
STATEMENTS” ARE NO SUCH THING

Defendant argues, “VI1 The Affidavit Contained Other wil[l]fully False

Statements” (Molion 15:1-2). He specifies

Defendant does not indicate the significancc he attaches to

16

PLAINTIFF'S OPPOSITION TO DEFENDANT'S MOTION TO TRAVERSE & QUASH SEARCH WARRANTS



27

28

. Tts importance is not readily apparent.

Defendant argues:

What Defendant means by “no later than May 11, 2004" is “on May 11, 2004” —

7
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about six months after the warrant in question issued for the search of Neverland. (Plcase see
Exh. “F.")

That correclion is dispositive of an argument that, in any cvent, has no merit
bccause (a) the misinformation is altributed to
(recall the United Statcs Supreme Court’s caution in Franks v. v. Delaware, supra, 438 U.S.
154 at p. 171: “Thc dcliberate falsity or reckless disregard whose impeachment is permitted

today is only that of the affiant, not of any nongovernmental informant”) and (b) it misstates

information.

Secondly,
For these reasons, this argument of defendant’s lacks the factual support required to

impeach Detective Zclis’ affidavit.

Y

‘THE SEARCII OF BRADI.LY MILLER'S
OFFICE WAS NOT "OVERBROAD" OR
A “GENERAL SEARCH”

Defendunt asserts, “VIII The Scarches Were Ovcerbroad, General Searches.™
{Motion 16:1-2.) “The Warrants Were Ovcrbroad On Thcir Faces Becausc They Exceedcd
The Probable Cause Showing” (id. 16:3-5), and *““The Warrants Were Overbroad On Its Face
[sic] Becausc They Lacked Particulurity” (id., 16:15-20).

In the text following those hcadings, Defendant confines himself to the warrant for
the search of Bradlcy Miller's officc. But what our Supreme Court said about scarch warrants
in complex casc is worth noting: In People v. Bradford, supra, 15 Cal.4th 1229, the court
stated:

1111
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“General warrants, of course, are prohibited by the Fourth Amcndment.
‘The problcm (posed by the gencral warrant) is not that of intrusion per
se, but of 3 general, exploratory rummaging in 4 person’s belongings
.. .. (I'hc Fourth Amendment addresses the problem) by requiring a
“particular description” of the things to be seized.” (Coolidge v. New
Hompshire, 403 U.S. 443, 467 ... (1971).” (4ndresen v. Maryland
(1976) 427 U.S. 463, 480 [96 S5.Ct. 2737, 2748 49 1..d.2d 627].) The
high court also has recognized, however, that in a complex case resling
upon the piecing together of “many bits of evidence,” the warrant
propcrly may be more generalized than would be the case in a mare
simplified case resting upon more direct evidence. (/d. at p. 481, fn. 10
[96 S.CL at p. 2749].)

(Peaple v. Bradford, supra, 15 Cal.4th ul p. 1291))

Defendant complains that in Mr. Miller’s case, “the search warrant . . . authorized
the scarch and seizure of virtually all computers and computer related materials in his office”
(Motion 16:10-12) and “the warrant describes all cumputer systcms, and all items related to
computer systems, without giving any specific indications of what is o be searched” (id,,
16:18-20).

It must be a sufficient answer to say that the affidavit supporting the warrant for Mir

Miller s officc sought

(Aftid., 77:17-27.) “Itis
rezsonablc to infcr that some of these records may be stored either in a computer or on some

type of computer storage device such as floppy disks, zip drives, removable tape cartridges, or
CD-ROMSs.” The only way lo whether, c.g., a given computer contains such records is 1o first

seizc the hard drive and then examinc it for its content.
1777

117/

1114
iy
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THE SEARCHING OFFICERS DID NOT DISRIEGARD
THE LIMITATION IMPOSED BY THE WARRANT
FOR THE SCARCH OF NEVERLAND RANCH

Defendant argues: “1X. The Sheriff Flagrantly Disrcparded The Limitations Of The
Search Warrants.” (Motion 16:20-22.) In supporl of that charge, Defendant alleges: “A. The
Officers Seized Itemns Which Were Not Describzd In The Search Warrant™ (id., 17:15 - 18:12)
and “B3. The Officers [xceedcd The Scope Of The Place T'o Be Searched In The Warrant” (id.

i 18:13-25).

A. To The Extent The Searching Officers Scized Itcmns
That Were Not Particularly Described Tn The Search
Warrant, Thosc Items Were Seized Tn The Reasonablc
Belief They Had Evidentiury Value In The Ongoing

Investigation

With respcct to the search of Neverland Ranch, defendant complains that though the

warrant authorized sci1zurc of

clearly outsidc the scope of the warrant.” (Motion 17:15-24.)

That 1s not so. The warrant also called for

Defendant further complains,
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(Motion 17:25 - 18:8.) Defendant

conlinucs,

These arc some examples of the overbroad execution of the search
warrant, which indicate thal the scarch became a general exploratory
rummaging, and the seizures became an indiscriminatc dragnel. An
cvidentiary hearing after full discovery is necessary to cstablish the
overbroad cxccution of the search | warrant]. (Motion 18:9-12.)

In Attorncy Sanger’s Declaration, he referenced his attuched “Exhibit D as “the
inventories which have been provided through discovery and which we bclieve represcnt the
rcturns for ilems scized pursuant to search warrant . .. .” (Motion 6:2-4.)

With respect to property scized at Neverland Ranch, the Sherift’s Property Forms as

part of Defendant’s Exhibit D retlecl Items (68 1items). Counsel somehow

overlooked the property forms recording Items

(74 items), though discovery of those additional forms (numbered for discovery
was provided some time agao, and the
defense has cxamined the itcms themselves.

Plaintiff remedies that oversight by appending to this Opposition the relevant

property forms for as Exhibit
A. Plaintiff also appends, as Exhibit B, relevant follow-up investigative rcports concerning the
examination of many of the items seized at Ncverland Ranch, discovery of which was likewise
provided the dcfense. PPlaintiff believes that additional information will assist the Court in
more accuralely determining the nature and numbcer of items seized and in evaluating the
extent to which those itlems pertained to the investigation, and whcther the search was

cxploratory in naturc. (See People v. Bradford, suprc, 15 Cal 4th 1229, 1290.)
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With all due respect, it is not enough for defendunt to offcr a few “examples” of
scized items the defensc claims “indicate that the search became a general cxploratory
rummaging.” Tvidence lawfully observed by searching officers may be scized without a
warrant “if its incriminating character is immediately apparent,” i.e., its evidentiary
significance is apparent “without conducting some [urther scarch of the object.” (Minnesota v.
Dickerson (1993) 508 J.S. 366, 375 [113 S.Ct. 2130, 124 L Ed.2d 334].) 1t is Dcfcndant’s
burden to identify those iterns he belicves qualify neiwher as property specifically identified in
the search warrant nor as property whose relationship to the crimes under invcestigation would
not be “immediately apparent” to the searching officers.

1n his Supplemenlal Bricf, [d>cfendant argues “In addition to the ilemn being in plain
view, the officer must have probable cause to belicve that the ilem is subjcct to seizure, rather
than mere suspicion. (4rizona v. Hicks (1987) 430 U.S. 321.)" (Supp. Br. 7:22-24.)

‘I'hat may not be so. In People v. Bradford, supra, 15 Cal.4th 1229, our Supreme
Court noted,

The plain-view doctrinc permits, in the course of a scarch
authorized by a scarch warrant, the seizurc of an item not listed in the
warrant, if the police law{ully are in a position fromn which they view the
item, if its incriminating character is immcdiately apparent, and if the
officcrs have a lawful right of access to the object. (Horton v.
California (1990) 496 U).S. 128, 135-137 [110 S.Ct. 2301, 2307-2308];
Texas v. Brown (1983) 460 U.S, 730, 739 [103 S.Ct. 1533, 1541-1542,
75 L.Ed.2d 502] (plur. opn.); see Minnesota v. Dickerson (1993) 508
1J.S.366.374-375 [113 S.Ct. 2130, 2136-2137, 124 L.Ed.2d 334].) In
such circumstances, the warrantless seicurc of cvidence of crime in plain
view is not prohibited by the Fourth Amendment, eve if the discovery of
the evidence is not inadvertent. (Horton v. California, supra, 496 U.S.
128, 130 [110 S.Ct. 2301, 2304].) Where an officer has a valid warrant
to scarch for one item but mercly a suspicion, nol amounting to probable
cause, concerning a second item, that second itcm is not immunized
from scizure if found during a lawful scarch for the lirst item. (/d., at
pp. 138-139 110 S.Ct. at pp. 2308-2309].) This rulc was stated by the
high court in Horton in the conlext of a scarch conducted pursuant to 2
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warrant, notwithstanding the circumnstance that in other cases applying
the plain view doctrine in various contexts, the detcrmination that the
incriminating naturc of an itcm was “immediatcly upparent” was bascd
upon whethcer the officers bad probablc cause to believe that the item
was cither evidence of a crime or contraband. (E.g., Minnesota v.
Dickerson, supra, 508 U.8. 366,375 [113 S.Ct. 2130, 2136-2137];
Arizona v. Hicks , supra, 480 1.8, 321, 326-327 [107 S.Ct. 1149, 1153-
1154].)

In the present case, the testimony of the officers involved in the
scarch indicated their belict that they could search for ilems not listed in
thc warrant. This testimony, read in context and considered in light of
the information in their possession concerning not only the Campbell
and Stewarl matters but the other incidents, simply rcflected their
entircly appropriate understanding that such itemns lawfully might be
scized if rcasonably believed to be related Lo criminal activily.

(Peovple v. Brudford, supra, 15 Cal.4th at pp. 1293-1294.)

B. [f Property ITaving No Apparenl Connection To The

Investigation Was Sejzed, The Remedy Is To Suppress
Only The linproperly Seijzed Items

In People v. Bradford, supra, 15 Cal.4th 1229, our Supreme Court noted:

‘I'he high court has rejected . . . the contention ‘that police action
disregarding the authorized scopce of a warrant transforms thc warrant
into an impcrmissible genera) wwrant, requiring suppression of the
entire fruil of the search, rather than mercly thosc items as to which
there was no probable causc to support seizurc — where the officers have
not excecded the scope of the warrant in the places searched, but only

_in seizing items unconnected (o the investigation or prosecution of the

crime. In such circumstances, when all items unlawfully seized are
suppressed, “there is certainly no requirement that law{ully scized
cvidence be suppressed as well. [Citations.)” (Waller v. Georgiu (1984)
467 U.S. 39, 43-44, in. 3 [104 S.Ct. 2210, 2214, 81 L.1id.2d 31];
Andresen v. Maryland, supra, 427 U.S. 463, 482 fn. 11 [96 S.Ct. 2737,
2749).) In thc present case, the officers scarched for and seized items -
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including some that the trial court considered unlawf(ully seized and
ordered suppressed — only from the “places” designated in the warrant.

(People v. Brudford, supra, 15 Cal.4th at p. 1296.)

C. The Searching Officers Did Not Exceed The Scope
O The “Place To Be Searched” As Described In
The Warrant For 1he Search Of Neverlund Runch

The warrant authorizing a scarch of Neverland Ranch described the “placc to be
searched™ as “NEVERLAND RANCIL, located at — J.os Olivos,
Calilornia, further Jimited to Lhc buildings dcesceribed as the arcade building, the main residence
and the security headquarters, the Jocations of which are depicted on the aeria) photograph
attached as Alttachment ‘A-1" or (in the case of the —) in the pbolograph
attached as *A-2."" (See Motion, Exh. B-1.) The building identified in “A-2" as the
_ is attached o the building identified in “A-17 as the _" by an
archway structure.

Dcfendant argues, “It appeared that law enforcement agents exceeded the scope of
the place described in the search warrant by scarching Michael Jackson’s privale office and by
searching a video library and aparunent that were not included in the description.” (Motion
18:17-19.)

Dcfendant’s “privale office,” the “video library™ and a small apartment udjoining it
ure localed above a garage, itself part of the building identitied in “A-2" as the ¢
- building.

“Buildings described as . . .7 are the operative words. ‘['he “Neverland Ranch”
search warrant did not attempl to turther define or specify rooms within the three identificd
buildings by their supposed function. (Compare the limiting description set out in the second

“Neverland Ranch™ warrant, obtuined the cvening of the execution of the first warrant and

authorjzing the seizure “So much of ‘Neverland Ranch,’

located at . Los Olivos, CA as constitutes the bedroom of the
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main residencc.” Empbhasis added.)

Greater specificity is required when a scarch is commanded for the living quarters

of an individual who, us it happens, resides in a multiple-occupuncy building. (See, e.g.,

People v. Estrada (1965) 234 Cal . App.2d 136, 146, 148) This is not such a case.

. There Was No Violation Of The ‘“Knock-Noticc”
Recquirement In This Case

In his Supplemental Brief, Defendant argues, “The Scarch Of Mr. Juckson’s Private
Suite Was Invalid Becausc There Was No Knock And Notice,” (Supp. Br. 6:16-25.)

Delendant has been provided with a copy of the reporl that details the procedure
followed by the peace officers who constituted the “entry weam” for the scarch of Neveriand
Ranch _) and that the entries wcre videotapcd, and so has
been informed that officers knocked on both outer and inner doors of the structures scarched in
obediencc to the warrant. 1Te acknowledges that recent appellate decisions have held that the
“knock-notice™ requirement of Pcnal Code scction 1531 applies only to the outer doors of u
structure. (Scc People v. Mays (1998) 67 Cal.App.4th 969, 974-976, citing and rclying on
People v. Howaurd (1993) 18 Cal.App.4th 1544 see also United States v. Crawford (9th Cir.
1981) 657 F.2d 1041.)

VI

THE REMEDY OF SUPPRESSION OF “ALL EVIDENCE”
1S NOT AVAILABLE TO DEFENDANT ON THE FACTS
OF THIS CASE

Detendant asscrts, “X. All Evidence Seized, Not Just The Items Beyond The Scope,
Must Be Suppressed”™ (Motion 19:1-3) “because the officers exceuted the warrant in flagrant

disregard for its limitations. |Cilations.] This remedy is required in an appropriate casc where
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1 || the violations of the warrant’s limilations are so extreme that the search cssentially is

2 || transformed into an impermissible general scarch. (People v. Bradford (1997) 15 Cal.4th 1229,
3 |11305-1306.)" (Maotion 19:4-9..)

4 In his scveral motions in this matter, Defendant frequently has used “tlagrant™ (and
5 || “blatant™) to add desired emphasis to his arguments. But at Jeast since the United States

6 |( Supremc Courl quotcd petitioncr’s use of that phrasc in Waller v. Georgia (1984) 467 U.S. 39,

7 ({4344, fn. 3 [104 S.Ct. 2210, 2214, 8] [..Ed.2d 31}, “flagrant disregard” of a warran(’s

9 In People v. Bradford, supra, 15 Cal.4th 1229, our Supremc Court observed that

10 || subsequent wo Wuller v. Geovrgia, supra, a number of lower federal courts (the Fifth Circuit

8 || limilalions has becomc a phrasc of art in scarch-and-scizure jurisprudence.

11 ||cxcepted) had held that a “*flagrant disrcgard” of a warrant’s limitations in the seizure of

12 || property not specificd by the warrant will mandatc total suppression of the evidence seized.

13 But, the Bradford court noted,

14 In US. v. Chen, supra, 979 F.2d 714, the United States Courl of

s Appcals for the Ninth Circuit explained that the suppression of all
cvidence is an exlraordinary remcdy, used only when the violations of

16 thc warrant’s rcquirements are so cxtreme that the search cssentially is

17 transtformed jnto an impermissiblc general scarch. (Jd., at p. 717.) The

18 courts rarcly have actually concluded that police conduct was so extremc
as to warrant total suppression. The remedy has been justified when the

19 policc exceeded the “scope ol the warrent in the places searched™

20 (Waller v. Georgia, supra, 467 U.S. 39,44 [n. 3 [104 S.Ct. 2210,

71 22147; U.S. v. Decker, supra, 956 T.2d 773, 779), the policc used the
warrant as a pretext to scarch for cvidence of unrelated crimes (United

22 States v. Rettig, supra, 589 F.2d 418, 423), or the police were motivated

23 ““by a desire to engage in indiscriminatc “fishing’ rather than by

iy ““considerations of practicality” (U.S. v, Chen, supra, 979 I.2d 714, 717;
U.S. v. Medlin (10th Cir. 1988) 842 F.2d 1194, 1199. The merc

25 magnilude of the seizures does not establish a violation of the fedcral

26 Constitution. (U.S. v. Lambert, supra, 887 F.2d 1568, 1572-1573;

47 United States v. Wuagneux, supra, 683 F.2d 1343, 1352.)

28 || (People v. Bradford, supra, 15 Cal.4th 1229, at pp.1305-1306; tn. omitted.)
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Bradford uphcld the trial court’s finding that the policc werc not in “flagrant
disregard” of the warrant before the court in that case: “Although the officers seized a number
of items that cleurly fell outside the scope of the warrant, the rccord reveals that the bulk of
these items might have had some bearing upon the current offenses. ... Nor was the bchavior
of the officers so unconscionablc as 1o amount to a duc process violation. [Citation.] Under
these circumnstances, the (rial court did not crr in declining to order the “exlraordinary remedy™

o7 total suppression of all items seized.” (15 Cal.4th, at pp. 1306-1307.)

VIl

A WARRANTED SEARCH COMMENCED BEFORE
10:00 P.M. MAY CONTINUE PAST THAT HOUR
WITHOUT FURTHER JUDICIAL AUTHORIZATION

Defendant argues, “XI1. The Search Of Neverland Ranch Became An Unjustificd
Nightime Search When The Sheriffs Continued Searching Afler 10 P.M.” (Motion 19:17-
20:2)

Nonsensc.

Penal Code section 1533 provides, in rclevant part, that “Upon a showing ot good
cause, the magistrate may, in his or her discretion, inserl a direction in a scarch warrant thal it
may bc served at any time of the day or night. Tn the ahsencc of such a direction, the warrant
shall be served only between the hours of 7 a.m. and 10 p.m.”

There is an obvious difference between “serving” a scarch warrant and “‘exccuting”
that warrant. Thc warrants for the search of Neverland Ranch and Brad Miller's office were
“served” mid-morning, and their “execution” commenced immediately upon “servicc.”

'fhat a;side, a search begun before 10 p.m. may continue as long after 10 p.m. as is

reasonably required to complele the search. See People v. Zepeda (1980) 102 Cal. App.3d 1, 5:

11 We hold that a search warrant is not invalidly executed pursuant to section 1533 when its

execution is part of one continuous transaction which begins before 10 p.m. and continues after

that hour.” (Accord, People v. Maita (1984) 157 Cal.App.3d 309, 321-322.)
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CONCI.USION

Defendant has “standing’ to challenge only the warrant for the scarch ol Ncverland
Ranch and, arguably, the seizurc of some of the contents of Bradley Miller's oftice. Ile has no
reasonable expectation ol privacy in the homes of his friends and business assaociates, or in
{elcphone records, bank records or the records of credit providers.

Defendant has not met Franks’ requirement of 2 preliminary showing of either a
“deliberale falsehood” or of “recklcss disrcgard for the truth™ by the affiant that, if cxcised,
would defeat the affidavit’s showing of probable causc for the search. Neither has he shown
that material information was omitted from the affidavit.

The searches at issue were not “overbroad,” nor did it constitute a “general search.”
The searching ofticers confined their scarch to the buildings identificd in the warrant. The
property that was scized was cither specified in the warrant or its cvidentiary relationship to the
ongoing investigation was “immediatcly apparent” to them when it came to light. There was
no failurc to give “knock-notice,” nor was there a need for judicial authorization to extend the
search past 10:00 p.m.

Dcfendant’s motion to traverse the warrant and Lo suppress evidence should be
denied.

DATED: August 9, 2004

Respcetfully submitted,

TIIOMAS W. SNEDDON, JR.
District Attorncy

By:
Gerald McC. Frunklin, Senior Deputy
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF SANTA BARBARA

SS

I am a citizen of the United States and a resident of the County aforesaid; | am over
the age of cighteen years and T am not a party o the within-cntitled action. My business
address is: District Attorney's Office; Courlhousc; 1105 Sanla Barbara Stree(, Santa Barbara,
California 93101.

On August 9, 2004, I served the within PLAINTIFF'S NOTICIE OF MOTION FOR
ORDER DIRECTING TTIAT PLAINTIFF'S OPPOSITION TO DEFENDANT’S MO'I;PN

| & propaed order
10 I'RAVERSE S.FFIDA;/}TS, ETC. I?E_MAINTAINED UNDER SEAL on'Media’s counsel
¢ fropsZl re ccte QrfEsLlion i
and or¢ Defendant, by I1TOMAS A. MESEREAU, JR., STEVE COCHRAN, ROBERT
SANGER and BRTIAN OXMAN, by faxing a lrue copy to counsel (cxccpt Mr. Oxman) at the
facsimile number shown with the address of each on the attached Scrvice l.ist, and then by
causing to be mailcd a true copy Lo each counsel at that addrcss.

[ declare undcr penalty ol perjury that the foregoing s truc and correct.

Executed at Santa Barbara, California on this 9th duy of August, 2004.

Yy e N A

Gerald McC. Franklin
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