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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SANTA BARBARA

THE PEOPLE OF THE STATE OF g Case No.: 1133603
CALTFORNIA, Order for Release of Redacted Documents
Plaintiff, [Opposition to Motion 1o Sct Aside
) Indictment]
vs.
; [Reply (o Opposition to Motion to Sct Aside
MICHAEL JACKSON, et al, ) Indictment]
)
Defendant. )

The Peoplc’s Proposed Redacted form of their Opposition to Motion to Set Aside
Indictment (Pen. C. § 995) shall be released and placed in the public file. The redacted form of
the Defendant’s Reply o the Opposition to Motion to Sct Aside the Indictment (Pen. C. § 995)
prepared by the court and attached t{o this order shall be releascd and placed in the public file,

The unredacted originals shall be meaintained conditionally under seal pending the hearing on

Rl 5 MeLile

RODNEY S. MELVILLE
Tudge of the Superior Court

Tuly 27, 2004.
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SANTA BARBARA, COOK DIVISION

THE PEOPLE OF THE STATE OF Case No. 1133603

Time: 8:30 am.
D=pt: SM 2
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CALIFORNIa, )
“ - }. REPLY TO PLAINTIFF'S OPPOSITION TO
Plainiffs, ) DEIFENDANT'S MOTION TO SET ASIDE
) THE INDICTMENT (Per. Code § 995)
vs. }
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The District Attorney prescoted so much inadmissible information that it is not reasonable
to believe that the grand jgmrs returned the indictrment based on rea! evidence. We stated in our
motion that there was ne case in the history of the statz of California where thiz type of
prosecutorial behavior was tolerated. - The District Attorney has conceded this point by failing to

cite any such case or even defend its conduct.

- On the first day of the grand jury proceeding the prosecution poisonsd the wzll by calling

—, who provided inflemmetory and irrelevant testimnony that would

never have been ellowed over objection at trial. Tom Sneddon engaped in improper, if not

sanctiopsble, conduct during the examinations of— ;

—. Encouraged by tae prosecutor, S was allowed o repear negative

characterizetiors of Mr. Jackscn and mak= obscquious perscnal appeels to the grand jurcrs.
Stripped of inadmissible innuende, speculation, and deficient instructions on the law, ths
record contains insufficient evidence to support the charg=s. Under People v. Backues (1979) 23
Cal. 34 360, 393, an indictnent conrzining such innuendo, speculation and misconduct violates
M. Jackson’s fight to due process and must be dismissed.
Al of ﬁh: cherg=s in 1Be indictmen should be set aside bSJ virtue of inproprietics that
parmests therecord. I particular:
. e The prosecution presentad its theoriss by innuende, without foundation or
cemplisncs with other principles of svidence;
» The prose:udon“s failure to adhere to judicie! decorum renders the prc;cccdings
wmizir. |
The conspiracy count is especially vulnerabl: to § 995 relicf More specifeally:

e Admiséi'pl: evidence dozs ns! demonstrats that Mr. Jackson was perTy to en

REPLY TO PLAINTIFF'S OPPOSITION TO DEFENDANT'S
MOTION TD SET ASIDE THE INDICTMENT (Fze. Cods § 9595)
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illegal apresment;

= There is no evidence that Mr; Jeckson intended o extort ezyonc;
. Thers is ne svidence that Mr. Jackson int=nded to imprison anyone;

° There is no evidence that Mr, Jackson intended to abduct any child,

This is 2 unique situation where the rocord as a2 whole is laced with inadmissible meterial
and gratuitous remarks. This Court cannot conclude that Mr. Jackson should cxdure e tdel on
the ternible 2nd unfovnded allegetions in the indictment. This motion should be granted.

IL
THE ENTIRE 1 NT SHO ASTDE FOR DISREGARD OF THE
YRULES OF EVIBENCE AND IMPROPER DECORUM BEFORE THE GRAND JURY'

Remarksbly, the District Attorney does aot add:css his own misconduct or the
i.mproiarictics that o==urred at the grand jury proctedinge. Failure to address this point either
}nprcscnts cither 4 concession or an intention to avoid an issuc‘squamly frumed in the meving
papers. The issue raiscd presents a sigmificant aiticism of the Easic faimess of the grand jury
proceeding. The rernedy is 993 rcljef.

The same rights and rules appiy to Mr. Jacksoz as they do to all other pcople who are the
targets of grand jury proce=dings. There is no possible justificatior; for the District Antorney’s
conduct befors the grand jury, and he offers none, His actions paisoned ﬁc grand jurors and
foreclosed any possibility that the grand jury would serve gs an independent bulwark against the
actions of the overzeaious prasecution.

The grand jury proczeding was noz-adversarial, and the District Attorney hed a

"'The Plaintifs Opposition relies on references toinfonmation that is outside the rzcord of the
grand jury proceeding which cannot be considered Neither Pensl Code Section 995 nor the law
Permits such references. (Stanton v. Superior Court (1987) 193 Cal.App. 3d 2685, 270; People v.
Crudginton (1979) 88 Cal.App. 3d 283, 299.) Thess refzrenees include guotation of statements
ellcgedly made by Mr, Geragos on television (Plaintiff’s Opposition 30:17-32:21) end
carrespondence betwasn Mr. Geragos, Mr. Cochran and the District Antomney. (Plaindffs
Opposition Exhibits A, B and C.). Thz District Atomey attempts 1o usc thesc r=ferences tc
justify his failure to prasent'admissible evidence to the grand jury. Matters outside the record
cannot be considerzd 1z the detzrminaticn of this motion.

REPLY TO PLAINTIFF'S OPPOSITION TO DEFENDANT'S
MOTION TO SET ASIDE THE INDICTMENT (Pen. Code § 995)
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heightencd obligation tc fairly ané eccurntely present cvidence, (S=c Johnson v. Superior Cour:
(1975) 15 Cal. 3d 248.) The District Attorney, howsver, failed to meet this obligation and
beheved in a menper thet undermined the indep=ndence of the grand jury. No Court would havs
sver approved such‘mismndu-ct bad it occurred in its prasence,

The testimony of _-'as owrageous, highly inflammatory and
irrelevant. —made outlandish hypothetical statements alleging thaz he could have
mede a larpe s=ttlaipent with— He svzn testified that the 1993 case settled for
“multi-muld-millions.” (RT 64:19.) This t=stimony was highly prejudizial and completely
inadmissible, yst the District Attorney failed to premptly limit the scope and impact of this
tesimony. 7 .
' The testimony o iy NENNIP ¥:s ikewise improper and inadmissible. oy
testimany consisted almost entirely of inadmissible hearsey. He was improperly allowed to
opinc on ultimate conclusions of law and fact (RT 101:21-24), and to make conclusions
regarding the credibility of wimesses before the grand jury. (RT 100:20-21.) "[T}he psychiatrist
may not testify to the uldimate question of whether the wimess is telling the truth on a particular
oczasion.” (Pecple v. Ainswerth (1988) 45 Cal. 3¢ 984, 1012; People v. Casiro (1994)30 Cal.
App. 4¥390, 396.)

The District Attorney concedes thet the purpose of—‘s testimony was (o bolster

the credibxhty cf— (Plamtif?s Opposition, 37:17-20.) D:m.ty District
Attorney Zon=z improperly ergued [N conclusions of “crcd.lbx.lny‘ befors the
Grend Jury by steting arguments that _ found the complaining witnzss’s
mtém:nts “credible.” Mr. Zonen argued; V

There was enough information thar had recsived et that point that he
believed he was under an obligation 2y datory reporteT to contact Child
Protective Services in Los Angel=s or the police. A mandatory reporter is 2
category for certein professionals who, if they rzceive informatior, gredibls
information;, where lieve He potenti s use fekzs
placg, they're oblizaled to repart it. And psv.hologzsts are on that hst.

(RT 36:18-26)(cmphasis adacdj

PEPLY TO PLAINTIFr'S OPPOSITION TC DEFENDANT'S
MOTION TOSET ASIDE THE INDICTIVENT (Pon. Code § 985)
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The prosccution atternpts to Site staternents that are oot part of the record o justify it
decision to invite_ to render inadmissible anid prejudicial testimony
before the grand jury. Evidence not iz the record must pot be considered for Fenal Code Section
995 review. Further, the prosecution uses the JoAnson materials that wers provided to the
prosecutios by Mr, Jackson’s counsel to justify its d=cision admi- inedmissiblz
tstimony. (Plaintiff's Opposition 34:8-11.) The Johnson materials, howeves, were preseated to
the prosscution afier — hed alrzady testified.

' The District Artomey tr-catzd witnesses he p=rcejvecd to be adverse in & wholly different
manner than he treate¢ wimesses he pcrc.:i;lcd to be favorable, Witnesses such as —,
-1 were subjected to undue bullying fom the
moment they reached the witness stand and were bombarded with rude remacks and
arpumeniative questioning. They werz cu: off by the prosecutor when they sttempted to give
unswers, Witnesses such as —, on the other hand, wore |
allowzd 1o pive Jengtny narrative answers, which were repleie with highly inflammmatory and
irrelevant statements.? No justification exists for tr=aling witnesses this way in any proceeding,
pecticularly wher. the proceeding is non-adversanial,

Thc District Attormey impropezly impeachcd_ using & misdemneanor
conviction. (RT 667-668.) The Distict Attamey asked — gbout the conviction itself,
not just the underlying conduc, _ were a]so esked aboutjy

W cooviction. (RT 521:15-22; RT 1444:8-12) In his opening statement to the grand jury,

the presezutor stat=d:

Toward the end of 2001 that reletionshir reached the stace w
prosscution against
scparate case involving

c it resulted in g
end 2
. rie was prosceuted for

? The prosscution tepeatedly referred to ' during the granc jury
proceedings (i.c. RT 1791:2; 1793:15; 1 position. Ttis inappropriate ic -
refer to adult witnesses by their first names zmd can be consn'ucd 88 &n attempt to curTy faver
with the wisr of fact (Hawk v. Superior Court Int ard For Solane Cowu}) (1974) 42 Cal.App.3d

108, cert. d=n. 421 U.S. 1012,

REPLY TO PLAINTIFF'S OPPOSTTION TO DEFENDANT'S
MOTION TO'SET ASIDE THE INDICTMENT (Fex. Cod: § 595)
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both of those matiers anq convacted.

The Califomia. Supreme Court, in Peaple v. Wheeler (1992) 4 Cal, 3™ 224, beld that a
misdemeanor conviction cannat be used for impeachment :

Furthermore, the underlying conduct does not involve moral turpitud=. NN
misdemeanor :onvicdm has no Jogical relationship to his credibility
before the grand jury. The District Attorney's questions and T 2oswers regarding his
copviction wouwld never have been allowed at tial, over objection.

The District Attorncy claims that _ calling Mr. Jackson “ﬂ';: Devil” was
“rather tame™ and that it “obviously was a sponteneous charecterization by an undérstandably
upsct witness.” (Pleimiff’s Opposition 28:20-26.) The District Attorney Turther claims thatilis
“not likely that the use of the word ‘devil' would have any ineppropriate effect upon this grand
jury.” (Plaintiff’s Opposition 28:20-26.) The pmﬁcm.xﬁon misscs the point here. The prosecution
allowed witncsses to try to pecsuede the jﬁrors with impassioned and prejudicial remarks without
even attzmpting to limit the impact of the inadmissible testimony. This includes derogetory
cherecterizations of Mir. Jackson thet lacked any rclevance or foundation?, as well as obsequions
rernarks 1o the grand juress. -

As argued elsewhere, the grand jury procesdings were full of impropristics that would
have never been allowed over objection by eny judge. The atmosphere was poisoned by
incompetent and inadmissitle evidence from witnesses whe lacked personal knowledge of the

substance of their t=stimony and by others whe were called to serve as punching bags for the

* This pettern extended to other witnasses who were eager to be helpful to the pros=cutors. For
instanzz, the so-called testimony of \JR is r<plete with opinion about Mr. Jackson's style
of “'crisis managemnent.” his financial intstests and whether as caged like an
anirmal. There 15 no foundation for any of—; opimans. She never m=: NN o
Mr. Jacksor.

REPLY TOPLAINTIFF'S OPPOSITION TO DEFENDANT'S
MOTION TO SET ASIDE THE INDICTMENT (F=n. Code § 995)
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District Attorney.

T OURT ERP ODE SECTION 9935
HER QR NOT THE GRAND JURY SED ITS POWER NG T
NDI} N
The District Attorney atiemp's fn pluck out pizces of zvidence to support the indicrment
from the mountain of inedmissible evidence presented to the grand jury, However, the Court
has a duty to “resolve the issue in light of the whole record” and “may not limi [its] appraisal to

isaléled bits of evidence™ selected by the prosceution. (People v. Johrson (1980) 26 Cal. 3d 557,

577.) The pros=cution’s presentation to the grand jury was so unfoir that the indictment must be

ct aside,
Iv.
AD  EVIDENC D TO THE D JU
OR HAD INTENT T GED OFFENS

Zack of probatle cause cxisis when there is no rational ground, based on evidencs before
the megistrate, for assuming the possibility that ax offense has been committed and that the
dofendant is connscted with the charged erime. (Williams v. Superior Cour: (1969) 71 Cal. 2
1144, 1147-1148.) The inferences drewn from the cvidence must be reasonsble. If they are
“specalative,” it is the r:vncwmg Jjudges's duty to discard those inferences that “derive their
substance from guesswork, speculation, or conjecturs.” (Birt v. Superior Court (1973) 34
Cal.App. 3 934, 938.)

The District .l;norncy asserts that “[iJt is eviden: thet defendant misunderstands the
essential purposs of this conspiracy.” (Plaintiff’s Oppositior 28:19.) This asserdion is not
meritofous. Mr. Jackson had nothing to do with the allegzé conspiracy, and the prosccution has

failed to demonstrats otherwise.

REPLY TO PLAINTIFF'S OPPOSITION TO DEFENDANT 'S
MOTION TC SET ASIDE THE INDICTMENT (Pep. Code § §935)
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A. The Formation Of The Conspiracy
The District Attorney ecsests that M. Jackson bccam; a perticipant in the ellcged
conspiracy when he ellegedly reinitiated contact with _
:-(Pla.’mtiﬁ" 5 Oppositian 5:20-23,) The prosecution, however, fails to :sinblish that ar.
! illicit agreement was formed, thet Mr. Jeckson agreed (o participate in the supposed conspiracy

or that he intended to commit child ebduction, extortion, and false imprisonment.

| Traditionally, participation in a cthpim:y is 2stablished by staternents of objectives by
the conspirators or concerted activity that supports the conclusion that a conspiracy existed.
Such evidence is conspicuously absent
B. The Prosecntion Fails To Establish That Mr. Jackson Specifically Intended To
Participate In 3 Conspiracy
! The District Attormey points to —as the key withesz who zsiablished Mr.
Jackson's intent to participats in 2 conspirecy. (Plaintiff's Opposition 4:18-26.) — had
no personal kmowledge rogeeding Mr. Jazkson's specific intent to do anything. She worked for
U io: 5 vccks befors she was termiaated, (RT 1453:26; 1470:23-24.) IR
‘ never even met Mr, Jackson. (RT 1465:23-24.) - was & peripheral; bit player who,
efter the fact was willing to give testimony about anything to be important.*

- VBN s tostmony lacked foundstion and was bascd on hearsay, speculation and
conjecture, Even if it was admissible, I JJll: testimony fails to support the prosecution’s
inference that M:. Jackson had thz specific intent to parhicipate in & conspiracy. ‘
1esumony, at best is conjeshore and specuiadon, and thus, cannot be considersd.

The District Attorney pre:.:m:d—s testimony also in 20 atempt to show
economic loss and damage to clisnt’s imege. (RT 1456-1457; 1461-1463.) She talked about

revenue from the czll tone rings without any foundstion and even estimated that the sing tones

* Even Deputy District Attormey Zoner was taken aback by her casual reference to tabloid
television p=rsonelities. He asked her if sh= had evermet those pzople, and she had to sey nc.
(R7T 1490:17-1491:23.

REPLY TO PLAINTIFF'S OPPOSITION TO DEFENDANT'S
MOTION TO SET ASTDE THE INDICTMENT (Pen. Code § 995) |
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alonz could be worth $500-700 million dollars, (RT 1464-1465.) No foundation was laid to
establish how— developed this opinios or what facts, if aay, she based iton. Ms.

elso was not qualified as an expert 1o offer en opinion regarding the economic impact of
the release of “Living with Michae] Fackson,” let alone Mr. Jackson’s personal views of the film.
Her bricf carcer in “crisis managament” under her professionsl name,’ and her experience
working "in scme way shape or form" in public relations, herdly established tha: she was an
=xp=rtin any field relevant to her testimony. Thers was no foumdation for her to testify to the

amount of any potential Joss, and certainly no foundation for her to testity to Mr. Jackson’s statc

‘ cfmind

Yet, fom this unfounded speculation the prosezution mekss a quanturc lszp 1o claim thar
“Living with Michael Jacksen” “galvanized defendant himself and his trustad 2ssociates to do
something to mitigate the disastrous cffect it promised to have on defendant’s personal reputation
and finencal feture.” (Pleintiff’s Opposition 4:27-5:1.) Nothing close to this can be found in the
cecord, No foundation was established for this conclusian —1&5 never met Miche=]
Jackson end has no personal knowledg= of Mr, Jackson's im=nt to do anything.

Furthermare, ;:onspiracy requires a specific intent to egres to conspire and the specific
intent to commit the underiying crimes, not te do “spmcthine.” This is clessic innuende. Thc
Distret Attorney Teliss on— tegtimony to assert that the m;'sl:ing of the “rcbuttal
video™ wes 50 important that Mr. Jackson must have wanted to do “'something.” The unfounded
spcculaﬁon.o_ does not support such a contention, end, even her speculedon falls far
snort of cstablishing that My. Jackson intended to participate in a conspiracy.

\\
W
A\

s ”&m ellowed to testify under ner “professicnal name,” ‘“." even
thoug her reel neme wa i RANERRING (RT 1450:16-18.)

REPLY TOPLAINTIFF'S OPPOSITION TO DEFENDANT'S
MOTION TO SET ASIDE THE INDICTMENT (Pep, Codz § 995)
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C.  The Evidence Beforc The Grand Jury Was Insufficient To Establish That Mr,

Jackson Had The Specific Intent To Commit Child Abduction, Falsc Imprisonment

" or Extortion

The District Attorney claims that Mr, Jackson had “personal conesm tc minimize the
dameg=" (Pleintiff’s Oppaosition 6:9-13) and ar “intens= desire to salvage his rzputation and
preserve his earning ebility.” (PlaindfTs Opposition 7:5-6,) The assertion that Mr. Jackson had
ar. “intense desire™ has no support in the record. The grand jury did not hear any testimony from
witnesses who were in & position to testify regarding Mr. Jackson’s state of mind. As argued
above, o admissible zvidence was presented rogarding any economic loss that may have
occurred gy a result of Martin Bashir's film. '

Furthernore, ﬂ'xc'prusccur.ion is apparcndy asking the Court 1o infer tha: this supposed
“intense desire” is evidence that Mr. Jeckson had the specific intent to commit criminal acts.
Even i such 8 dzsire to minimize sconomic loss ind damage to reputption did exist, it does not
sstablish probable caus= that Mr. Jackson inteaded to commit child abduction, false,
imprisonment and extortior, nor that he intended to join & conspiracy, Such en inference is pot
reasonable and is not supported by the record. There must be some evidence to support sack
elementin the indictment. (Garabediar v. Supericr Cour: (1963) 59 Cal.2d 124.)

The District Attorney states that “[¢]Jhe Grand Jury could reasonably infzr from the
evidence of the well-coordinated activitizs of his associats and hirelings in February and Merch,
2003 that they acted fer his benefit and =2 his directon.” (Plaintiff’s Opposition 7:15-18.) This
Is 8 cevalier assertion without eny evidentiary support. The record does not show any “well
coordingted activitics.” The usc of the tearm *his associatc and hirelings,” (Id.) while pejorativs,
does pot refer to any evidence to support the contention that these supposed acdvities were at the

direction cf Mr. Jeckson.

The Diswict Attomncy asserts thet the westimony o[NP
R -s::-)ishec ther M. Jackson would have dirscted the sctivities of the

alleg=d co-conspirators. (Pleintiff’s Opposition 7:15-2:7.) No foundation wes established so0 that
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these wimesses would hove been allowed to testify regarding Mr. Jackson’s relationships with
anyone over objccnen at trial, ‘
The prosecution asserts thet (SR was personally qualified to testify o what he
personally ooserved about defendant’s relationship™ With_
W -~ toc rclations of the jatter individunls with one another. (Plaintff's
Opposition 7:19-24.) The grand jury trenscript reveals, however, the prosccution is relying or.
speculation ﬁcm_ and the wnswom testimony of Mr. Sneddon, in the fomm of leading

guestions, to support its argument.

—wmn’t asked about actual cvents that he witnessed. He was asked to speculate
sbour the nature of relationships without any foundation to establish what he persopally
wimessed. YR ms<lf sxid that he was guessing sbout the nature of Mr. Jackson's
relationship to \ N (RT 567:11-12.) He stated that he did not listen in when Mr.
Jackson was on the telephono and had no specific recollections about any of Mr. Jackson's -

l telephone conversations. (RT 1620:25-1621 :5.) 7
The District Atomcy drew unfounded conclusions and put them inte his questions during

- testimony. Mr. Sneddon said, withow any foundation, “'you've described -

relationship to Mr. Jackson as one of basically being told what te do and then doicg it.” (RT

564:25-28.) This “questior” was not only leading, but was slso not supported by—
testitnony. Mz, Soeddon further stated, without eny foundation from _t:sﬁmcny, that -
_ and Mr. Jackson “used to consult often” regerding business affairs. (RT 566:4-5.)

E The District Attorney relies on - testimony that Mr. Jeckson ‘was 2 “delegaror”

, who “called the shots” as *“evidence” that Mr. Jackson was in contro! ofthe alleged conspiracy.

‘i (Plaintiff’s Opposition 9:22-10:6.) — testimony, bowever, is classic innuzndo because

; it lazk=d any personal knowledge psrticularly es it related to Mr. Jackson'’s alleged involvemen:

{7 in the alleged copspiracy. -did not state thar e belizved, 1t elonc knew, Mr. Jackson
delegated autherity to underrake & conspiracy. This infer=nce is not reasoneble. Furthermore. the

tere “delegator” was first used by Mr. Sneddon, not- (RT 585:8-9.)

REPLY TOPLAINTIFF'S OPPOSITION TO DEFENDANT S
MOTION TO SET ASIDE THE INDICTMENT (Pen. Code § 995)
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The prosccution points out that_rmonsibility was to p::tty much” stay with
M. Jackson 24 hours a day. (Pleintiff’s Oppositicn 7:15-18,) Given this fact, it is remarkable
tha_ provided no evidence of Mr, Jackson's “intense desire” to participate in the
conspiracy, no evidence that Mr. Jackson or the alleged co-conspirators had the intent to conspire
or the intent to commit the crimes, and no evidenze of uny acﬁons in concers that would give rise

to the inference that a conspiracy must have existed.

The proscextion alieges that |G- =s <cioscly essociated wit N

— and worked for defendeat in the production of videos as 2 result of that essosiation” and
that this estzablishes tha_was “qualificd to testify about defzndent’s business end
personal telationships from his cwn observations.” (Plaintiff"s Opposition 7:25-28.) There is no
foupdation in the record tha: estsblishes [N was qualificd o testify about Mr.
Jackson's relationships. -himself stated that he was basing his testimony on
assurpptions and that he did net have porsone! knowledye of the neturs of Mr. Jackson's
relationships. (RT 502:3-12; 533:12-22))

The District Atiorney asseris that_' testimony regerding “defendant’s attention
to detail and demeanding nature” allews for a reasonable inference that Mr. Jacksorn had l
knowledge oné direction of the supposed conspiracy. (Plaintiff’s Oppositon 8:1-7.) [
tsstimony is not evidence of Mr. Jackson being involved or dir=cting a conspirecy. It is simply
not reasonsble to infer that Mr. Tackson’s elleged prefcrence for s well run houschold (RT
317:19-20) demonstrates the specific intent to commit crimes. Evidence that Mr. Jackson wonld -
commplain to his steff when household chares were nat done propzrly is not evidence that he was
directing & crimingl conspiracy. This is classic innuendo end does not support probeble cause
that Mr. Jackson perticipated in 2 conspirecy.
D.  The Prosecution Failed To Establish Adequate Foundarion For {j NN

Testimony Regarding An Alleged Telepbone Conversation With Mr. Jackson.

The District Attorncy asserte thet “[t]here isreal desperation™ in Mr. Jackson's argument

REPLY TO PLAINTIFF'S OPPOSITION TO DEFENDANT'S
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that the prosccurion fadled to lay adequate foundation for-tcsdmony abouf 3
1zlephone conversation with Mr. Jackson. (Plaintiff's Opposition 5, f. 1.) Mr. Zonen either Jaid
z pmpér foundation for this testimony or he did not. Ifhe did not lay the proper foundation so
that the testirony regarding the shone call was admistible over obj::tion at tial, then -
-:cstimony should not have baen presented to the grand jury.

Notazhly, the prosecution does not even atterupt 1o argus that proper foundation wes laid.
Instead they assert that Mr. Jackson is the “posszssor of what surely is cne of the most
recognizable voices in Americe.” (Ibid.) The prosecution offets no support for this bald
contzntior. and it is probably false.® Mr. Jackson's celebrity status does not change the rules 6f
cvidence. Mr. Zoneg wes epparently aware of this because he attempted 1o lay foundation.
chcvz,- thwarted his =fforts by not answering his questions, Instead, she generally
stated that It was unigu= that Mr. Jackson would cal] her and that she had not praviously met him.
(RT 951:15- 957:11)

In the end, it was unclear whetherQQ I stificd that she, ix facr, welked 1o Mr.
ackson at ll or if she really was talking 1o ([ RT 951115 957:11) The fact e
the prosecutor allowed ber to continue testifying without ver leying the proper foundation
cannot be cxplaincd away by 2 foomete in the Plai.ntifT.s Opposition. This is 2 textbook case of

inadmissible cvidence that would never heve beer allowed over the objection of defenss couns=L

v,
THE SUPPOSED EVIDENCE CITED BY THE PROSECUTION TO ESTABLISH THE '
0 T A 0 PR QOVERT ACTS, LET ALONE T
JACKSON PARTI ED IN 4 CONSPIRAC

The District Attorney cites the testimony ol- to show Overt Act 7, tha.l-

® One thinks of th= voices of John F. Kennedy, Louis Armstrong, Franklin D. Roosevelt, Richard
Nixon, Jock Benmy, Mvhammed Ali, Bob Hope, Ed Sullivan, Cery Grant or a pomnber of others
befere claiming that the “voice” of Mr. Jackson is the “mos: recognizable.” The District
Anomey's claim would be valid if he was referring te musical gepius instead of speeking voice.
But alag, a5 to both, imitztors aboung.

REPLY TC PLAINTLIFP'S OPPOSITION TO DEFENDANT 'S
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Opp&siﬁon 15:20-22.) Tkis testimony is double heerssy and would never heve been allowed to
be presented to 2 jury over objection ‘

Furthermore, thz proszcution claims that -tcstiInony was not offered for truth
of the matter asserted and that the grand jurors were admonished not to consider his testimony
Tor this purpose. (Plaintiff’s Oppositdon 37:11-16.) Incredibly, the prosecution then tums eround
and offers this very testimony to show that this overt act oczurred. This d=monstrates the
insficctiveness of the li;'nitiug instruction. The prosecution could not effectively umring the bell
of this Inadmissibjc testimony in their own minds, 1=t 2lons iﬁ the minds of the grand jurass.

The prosecution citas—icstimony to suppart Overt Act 10, that in ‘February

2003," Mr. Jackson’s “personal sceurity staff” was dircct.en—
—. (Pleintiff’s Opposition 16:21-25.) The record does not support this

overt act, - is Dol a member of Mr. Jackson's personal sezurity staff. (RT 1278:22-28.)
The District Attorney acknowledges that he was 2 part-time employee, (Plaintff's Opposition
16:21-22.) Furhermore, there is no evidence in the record thet this Overt Act oc:.:u.rrcd during
the month of February 2003 or had enything to do with anything other than properly protecting

the welfare of 2 high profile puest

The Dismict Attorney asserts tha—tcsﬁ.mnny
suppers Overt 11, o (N
_duﬁng ths ﬁlming_of the “reputtal video.”
(Plzaintiff's Oprosition 17:4-20.) There was no ovidance to show t}'mt“was an egent
of Mr. Jackson or that he had even met with Mr. Jackson. Yet, the prosccution allowed hum to
testify thar the situation was 2 “nightmare™ for Mz, Jackson. Ther= was no foundstion cstablished
(o) justif)-t:stimony regarding Mr. Jazkson's supposed visws regerding the
Bashir tape.

Furthermaore, there wes no cvideace to estzblish that-was quelified to testify

REPLY TO PLAINTIFF'S OPPOSITION TO DEFENDANT'S
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> | to the public reaction tc Mr. Bashir's film. No foundation was presented to establish tha: Mr.

i-was an expert on public opinion or that he had conducted a poll to support his bassless

] opinion,

« The proscoution suggests that— testimony provides fectual support for

i overt act 12, thet (i ccseor-« (T - G - ::
-transportcd~to the same home. (Plaintiff’s Opposition 17:26-28.)
There was no foundation to establish tha- had personal knowledge that-
D (-7 s Opposition 17:26-28.) This cvidence

wouid not have besn admissible over objection.

" Ths District Attornsy arguss that—trsnmony supbcm Overt Act 12,

, l! that- mspom" (Plaintiffs Opposition

15:6-8.) Therc was no foundation presented to the grend jury to establish thau— had
persone! knowledge nr’what- was or was oot doing.
The prosecution asserts that— testimony supports Overt Act 20, thet Mr.

" (Plantiff’s Opposition 21:17-24.) There is no evidence that Mr. Jackson

« directed where they stzyed. The evidence offered by the prasecution itself does no: demonstrate

|
ll that M=, Jackson had any input on where —slspt.

t The District Attorney claims that the testimony o“
‘i -suppon Overt Act 23, that Mr. Jackson “did monitor and meintein conwol over the
 ctivites o Nevsrland Rench” and thet Mr. Jecksen ‘([ | R SR NEEND
—" (Plaintiff’s Opposition 2.3;-24:4.) The evidence in the record does

‘ not support 2 finding ﬂ:at“ The witness=s

:‘ do no: say they s2w him sctually monitoning auy particular calls. Statements rcga'rding-
H-do not show Mr. Jackson’s inVOlvnmm!—« The

f Distriz: Atterney’s allegetion amounts o 2n assertion that Mr, Jackson COULD HAVE

REPLY TO PLAINTIFr'S OPPOSITION TO DEFENDANT'S
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- Detective Bonne seid there is samc—m house. This
does ot come clos= to supporting what is alleged in the overt act.

The prosecutiop all=ges that_ testimony supports Overt Act 26,
—
— (PlaintifFs Oppositicn 25:15-26:16.) The evidence prescot=d
by the District Attorney did pot establish that _
AT e ST

The District Artamey asserts that items seized a_ house support Overt

e 25, oo (Y

- (Plaintiff's Opposition 27:18-28:6.) There is no authentication of any docurnents seized
z'mm- There is no authenticatiop of Mr. Jackson's signature. This evidence would not

have been aliowed over the objection of defense counsel. Furthermore, there is no svidencee that
Vi
JA N WAS DENIE R D 0] 5 A FATIR

The record demonstrates that the Distriet Atomey undermincd the mdepsndozes of the

grend jury by dictating what witmesses would be called, what questions could be ask=d and when

' || breaks would be allowed. The grand jurors were not free to independently call witnesses or

zutonomobsiy sonduct their own exemination of the facts. -
This problem was exacerbated by the dual role of—s as both & significant
witness end someone r=spensible for the security of the grand jurors and witnesses, (RT 825.)

The grand jurors were explicitly told that ke was both “involved in this investigation since its

? This is, by the wzy, no different then most people's homss. Tt is commonplece for ooosls to
have mere than one phone in the home. cormmoenly knowz as extension phoncs

REPLY TO PLADNTIFF'S OPPOSITION TO DEFENDANT 'S
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inczption” and respensible for their sezunty. (RT 824-825.) The United States Supreme Court,
in Gonzales v. Beto (1972) 405 U.S. 1052, 1055 held: |

When & key witness apainst 2 defepdant doubles as the offjcer of the court

specifizally charged with the care and protection of jurors, associating with them

on both 2 personal and an official hasis while simultaneous]y testifying for the

prosecution, the adversary system of justice is perverted. .

In Gorzaler, the Supreme Court reversed a murder conviction based on the fact that the
county sheriff played a dual role as a k=y prosecubion witnsss and the bailiff of the jury. Tke
Court held that impropricty of = key prosecution witness serving as 2 bailiff in Gonzales was
governzd by tie helding in Turner v, Louisiana (1965) 379 U.S. 466, a cuse in which the Court
found that the contact between two sheriff's deputies, who also testified in the wisl, with the
jarors, undermined the basic guarantces qf e trial by jury. The triel in Gonzeles lested one day
end the jery wes not sequestered. The Supreme Court noted that the contact betwezn the sheriff
and the jury was somewhat less extznsive and lass intense then the contact i Tumner, where the
trial lasted three days and the jury was ssquestered. ( Gonzales, supra, 405 U.S. at 1054.)
Nevertheless, the Supreme Court found that the fact that a key witness for the prosecution elso
served es “the puardien of the jury, essociahing exiensively with the jurors during the tial,” was
caough to put Gonsales “within the four corers of Turner.” (Gonzales, supra, 405 U.S. at 1056.)

_ in his role zs lead detective, provided the grand jurors with a timeline of al)
of the key cvants in the Distmict Attorn=y's verison of the facts. (RT 824-835.) To the grand
jucy, made up of Jaypersens who are unfamiliar with the relzs of cvidence, bis testimony
cssentially vouched for the chronology of the prosecution’s case. He testifizd without foundation

rzgarding his opinion of the Los Anpeles County DCFS investigation. (RT 1500-1501.) Lt

Iso testified that he bepac the criminal javzstigation in this case afier speeking with

(RT 1501-1502.) He testified that he was “in charge”
of the ssarch of Neverland (RT 1502), which produzed many of the materiels presented to the

grand jurors s exhibits.

REPLY TO PLAINTIFF S OPPOSITION TO DEFENDANT'S
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Here, the grand jury procesding lasted twelve dsys, considerably longer than the trals in
cither Gorzales or Turner. -ncvitably had contects with the grand jurors during thit
time period. Furthermore, there is & much greater chance that Justice was perverted by the
association o_with the grand jurors than in Gonzales end Turner because, unlike 2
trial, this was 2 non-adversarial proceeding.

The District Attorney claims that Ca.prai.r-was a&ually in charge of the
security for the grand jurors and that- had 2 “peripheral involvement” in the security
of witnesses and the grand jury. (Plaintiff's Opposition 42:7-11.) This claim has nc basis in the
tecord.! To the contrary, the record for this 995 Motion shows that Mr. Zoncn ask:'
-fpar. of his responsibilitiss included “maiataining se:grsry here and for the witnesses

as well” and Lt. Klapatkis answered in the affimative. (RT 828,

VIL.
D . PROSECUTOR DID NO
PROPERLY INSTRUCT. THE GRAND JURY ON THE LAW OF CONSPIRACY

The prosceution admits thar the conspiracy inswuctions from Mr, Zonen were "dcﬁcimt"
in that they did not state 2l] of the clements of conspiracy. (Plaintiff's Opposition 44:5-8.) |
However, the prosecution contends that Mr. Auchincless’ closing argurnent sufficiently informed
the grand jurors of the clzments of conspiracy. (Pidnuff's Opposition 45:24-27.)

The grend jurors received the instructions regarding the law of conspirecy Tom both Mr.
Zonzn end Mr, Auchincless. Mr. Zoncr read juryinstructions that omitted the phrase “znd with
the further specific int=nt to comrnit [those] crimes.” (Plaintiff’s Opposition 5-8.) Atthe
conclusion of his instructions, Mr. Zonen acknowledged that the law of conspiracy is

comnplicated (RT 1771:15-17) and told thz grand jury that “[y)ou mey find at the conclusion of

YOnce again, the prosecution attempts to influence this Court with information outside the record.
Othe: than judicial notics of comnmonly known facts, this Court cannot be referred o anything
other than what is within the four comers of the tans=ipt (Stantor v, Supzrior Court (1987)
193 Cal. App. 3d 265, 270; Peeple v. Crudginton (1979) B8 Cal.App. 34 295, 299.)

REFLY TO PLAINTIFF'S OPPOSTTION TO DEFENDANT'S
MOTION TO SET ASIDE THE INDICTMENT (Pen. Cocz § 9953
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closing erguments that some of the mor= confusing instructions have beer explained.” (RT
1171:15-16.) In his closing argument, Mr, Auchincloss ottompted to clerify the “comnplicated”
lew of conspiracy. He did so by offering the grand jurors a “simple" definition of conspiracy that
ornitted the cssential clement of specific intent to agrec. (RT 1823:10-16.) The prosecution is
now asking the Court to infer that the grand jurers, as laypersons, wers able to connect the dots
betwsen the deficien: instrucrions provided by Mr. Zanen and the deficient explanation of those
instructions provided by Mr. Auchincloss, ip order to 2ssemble the proper d=finition of
conspiracy. .

The prosecution asserts thet becausc “[the grand jury hod evidence before it that the
egrecd-upon arimes wers, in fact, committed by onz or more of the conspiraters” (Plaintiff’s
Opposition 48:3-4) that “[i]tis simély not reasonable to supposs that defendant, as one of the
conspirators, specifically intended to agree to commit those crimes but may not have specifically
intended that he nd/or his cu-conspirators commit the very crimes they had egresd to commit
end that were then commited.” (Plaintff's Opposition 46:5-8.) The prosecution is essentially
arguing, without any citation of authoricy, that, contrary o the holdings of th= Californie '
Supreme Court in People v. Swz;zin (1996) 12 Cal. 4™ 593, 600, Peoplc v. Morante (1999) Cal. 4°
403, 416, and People v. Horn (1974) 12 Cal. 3d 290, 296, conspiracy does not require proof of
both specific intent o ogree and specific intent w cornmit the underlving crimes.

The dismict attorney argues that the grand jury was inforrned “that en zloment of the
conspiracy couat is e specific intent by the conspirztors to commit the crime ot crimes they had
agreed to commit, albeit not by the first of the written instructions concerning the elements of
conspirecy.” (RT 45:24-27,) It is unreasonable to expact that the grand jurors understood that
conspiracy requires both the spezific intent to agree and the specific intent to the commit the
ctiminal acts, in light of the improper instructions. Unlike a judge presiding over 2 preliminary
hearing, it cannot be inferred that the grand jurors had the legal knowiedgc to correct the

prosccuton's emrors when reviewing the cvidence. The indictment must be st asids becausc the

REPLY TO PLAINTIFF'S OPPOSITION TO DEFENDANT'S
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grand jurors could not have found probable cause for cach element of conspiracy becausc they
were not aware of ell of the slements,
YL

THE COURT MUST DETERMINE IF THE ORJECTIONS IN APPENDIX A WOULD
HAVE BEEN SUSTAINED AT TRIAL '

The prosecution has artaches 2 lengthy r=sponse to Mr. Jackson's lengthy ,A_\pmdz_é
The fact of the maﬁer is that the Court has To resolve the issues by reading the wanseript with an
eye for what s objectionable by compet=nt defense counsz!: T‘hs Court then bze o determine if
the objection would have been sustainzd to the question as phrased. |

Mr. Jackson's Appendix A set forth some, but not all, of the objcctionable gisstions.
The prosccution, in its Opposition, pretands that this is an exhaustive rather than representative
list. The prosscution then contends thar their guzetions wers acceptsble. They arepoL Itis
simply up to the Court to determine whether or pot eay qf it would have scen the light cf day if
this had occurred &r twial.

Furthermors, we respectfully remind the Court that some of the questions and answess,

" and some of the condus of the prosecutors and witnesses, were so prejudicial that they would
have resulted in e motion for mistrial which, 2t several juactures in the procsedings, would have
becn granted. This is the pacnomenon, in ths grand jury context, addressed by the court in
Backus.

IX
TEE ATTVE EFFECT OF D CTATT S’ D 4
COND RF, E N BES E
ENTIRETY

£ven though the Disuict Atiorney addressed (2nd admittcd) some of his crrors, he did not
cven bother to address the overarching misconduct which infected these procecdings from the

bezinning. Ths efectiveness of this tactic before the Court remains to be seen. However, we

REPLY TO PLAINTIFF'S OPPOSITION TO DEFENDANT'S
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respectiully subrnit that this Court has to coafrozt the ourageous conduct o7 the District Altomey
in preseating -_n the manner in which he did, in a]lowing-
"o influencs the grand jumrs and in allowing the chief prosecutor, Tom Sneddon, to
engage in 2 remnarkable lack of restrsint.

Individually, each of thess instances requires thet the indictment be set aside, How car
this Cowrt conclude that each instanes, standing alone, did not prejudice the grand jury?

Cumulatively, the combination of these instances, aJong with the menner in which the
grend jurors were treated, must require that the indictment be set aside. Add 1o that the fact that
the chizf invastimating officer was aiso responsible for the secusity of the grand jury. Add 16 that
the barrege of inedmissible evidences and innuende, particularly as it was used to try to link Mr,
Jackson to the allegcd conspiracy. Add to that the conceded defective instructions and ergument
on the Jaw.

This is 2 high profile “cclebrity” case. Mr. Jackson, celebrity or not, is entitled to the
same protection cf ths law as anyone zlsz. Most likely it is because he is e celebrity that Distict
Attorney, himsclf, hes taken on &n unorthodox personal role in this case. Because Mr. Jackson ie
a celcbrity, the proscoutor has pursusd Mr. Jacksor it 2 manner usually reservad for murder
cases involving the death penalty or £500 million security fraud cases.

Moreovar, it is5 likely that, because Mr. Jackson is celebrity, the prosecunion has
ettempted to maks a casc where nonz exists. They used inexcusable tactics bzfore the grand jury
and do not cven ett=mpt 1o excusc thess before this Court. They pursue this cel=brity where no
admissible evidence sxists. They fail to use the scli-diszipline necessary to present the evidence
and the lew accurately to a grand jury without judicial supervision.

The cumulative result is inescapeble. The indictment sgainst Mr, Jackson mus; be set eside.
1H
"
I
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CONCLUSJON

Far the reasons stated above, Mr. Jackson’s motion to set aside the indictment must bs

granied.

Dated: July 12, 2004

COLLINS, MESEREAU, REDDOCK & YU
Thorazs A. Meszreav, Jr.
Susan C. Yo

KATTEN MUCHIN ZAVIS ROSENMAN
Steve Cochren
Stacey McKe= Kaight

SANGER & SWYSEN
.Robert M. Sanger

eys T
MICHAEL JOSEPH JACKSON
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L. the undersigned declare:

, I znoverthe age of 18 years end not e party to the within action, I am empleyed in the County
of Sapte Barbara. My business address is 233 East Carrilio Street, Suite C, Santa Barbara, Californiz,
g31C1. ‘

On July 12, 2004, I scrved the foregoing document REPLY TO PLAINTIFE'S
OPPOSITION TO DEFENDANT’S MOTION TO SET ASIDE THE INDICTMENT (Pen,
Code § 995); on the interested parties i this action by d=positing a true copy thercof as follows:

Tom Sneddon

Gerald Franklin

Ron Zonen

Gordon Auchincloss
District Attornesy

1105 Sente Barbarz Street
Sante Barbars, CA 2310]
568-2398

BY U.S. MAIL - | am readily familiar with the firm's practice for ccllection cf mail end
processing of correspondence for mailing with the United States Postal Sexvize. Such
correspondencs is deposited daily with the United States Postal Service in e sezled envelope
with postage thereon fully prepeid and deposited during the ordinary course of businzss.
Service made pursuant to this paragraph, upon motior of 2 party, shall b= presumed invalid
if the posta) cancellation date or postage meter dete on the envelope is mors ther one day
afier the date of deposit.

BY FACSIMILE -] caused the ebovz-referenced docurnent(s) to be transmited viz facsimile
to the interested partias at

X_  BY HAND - caussd the document to be band deliversd to the interested parties at the eddress
above. '

X STATE - declerz under penalty of perjury under the laws of the State of California that the
above is true and correcl

Executed J ﬁly 12, 2004, at Santa Barbara, California.

M'Dmé,.«

Caro] Dowling O
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1013A(1)(3), 1013(c) CCP

STATE OF CALIFORNIA, COUNTY OF SANTA BARBARA:

I am a citizen of the United States of America and a resldent of the county aforesaid. I am employed
by the County of Santa Barbara, State of Califomia. I am over the age of 18 and not a party to the within
action. My business address is 312-H East Cook Street, Santa Maria, Califomia.
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THOMAS W, SNEDDON, DISTRICT ATTORNEY
DISTRICT ATTORNEY'S OFFICE

1105 SANTA BARBARA STREET

SANTA BARBARA, CA 93101

THOMAS A. MESEREAU, JR.

COLLINS, MESEREAU, REDDOCK & YU, LLP
1875 CENTURY PARK EAST. 7" FLOOR
LOS ANGELES, CA 90067

X FAX
By faxing true mpla thereof to the receiving fax numbers of; _805-568-2396 (DISTRICT ATTORNEY):
. Said transmission was reported complete and without error,
Pursuant to California Rules of Court 2005(1), a transmission report was properly Issued by the trensmitting
facsimile machine and Is attached hereto.

MAIL

By placing true copies thereof endosed in 2 sealed envelope with postage fully prepald, In the United
States Postal Service mall box In the City of Sant Maria, County of Santa Barbara, addressed as above. That
there Is dellvery service by the United States Postal Service at the place so addressed or that there is a regular
communication by mail between the place of malling and the place so addressed.

PERSONAL SERVICE

By leaving a true copy thereof at their office with their derk therein or the person having charge
thereof.

EXPRESS MAIL

By depositing such envelope In a post office, mailbox, subpaost office, substation, mail chute, or other
like fadlity regularly maintained by the Unlted States Postal Service for receipt of Express Mail, in a sealed
envelope, with express mail postage paid.

I certify under penalty of perjury that the foregoing Is true and cormect. Executed this 23%° _ day of

JYLY , 2004, at Sant2 Mariz, California. W
A Wozne,

CARRIE L. WAGNER ‘




