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SUPERIOR c!o%vL
e
COUNTY of SANTS siﬁ%FE;AN'A

JUL 038 zaz
GARY M. £
ng M BLAI}:xacullva Oflicer

CARRIEL, WAGNER, Dépm

4
8 SUPERIOR COURT OF THE STATE OF CALIFORNIA
9 FOR THE COUNTY OF SANTA BARBARA
10
11 || THE PEOPLE OF THE STATE OF CALIFORNIA, ) Case No.: 1133603
12 Plaintff, ; Order for Release of Redacted Documents
13 [{vs. i
14 (I MICHAEL JACKSON, )
15 Defendant. 3
))

16
v The redacted form of the Motion to Suppress Pursuant to Penal Code Section
18

1538.5 and Non-Statutory Grounds, the Opposition thereto, and the Reply in the form
19 .
2 attached to this order shall be released from seal and placed in the public file, The
»; ||unredacted originals shall be maintained conditionally under seal pending the hearing on
22 || July 9, 2004,
B I Vetoce
. ||DATED: 1uly 8, 2004, /-/zﬂ'wvt :

RODNEY S. MELVILLE
Judge of the Superior Court
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Thomas A. Mesereau, Jr., State Bar Number 091 182 ""COUNTY &f SANTA SAHBARA

- Susan Yu, State Bar Number 195640
1875 Century Park East, 7% Floor JUN 27 2004

: § Los Angeles, CA 90067
"Telephone (310)284-3120
Facsimile (310)284-3133

GARY M.BLAIR, Zxscullve Oflicor

ov LUl X (i
- . CARRIE L. WAGNER, D uty Clerk

KATTEN MUCHIN ZAVIS ROSENMAN _

Steve Cochran, Statc Bar Number 105541

Stacey McKee Knight, State Bar Number 181027

2029 Century Park East
Suite 2600

Los Angeles, California 90067-30]2

Telephone: (310) 788-4455
Facsumile: (310) 712-8455

SANGER & SWYSEN
Allerneys at Law
Robert M. San
233 East Ca.m'ﬁo Strect, Suite C
Santa Barbars, CA 93101

(805)962-4387 FAX(805)963-7311

er, State Bar No. 058214

Attorneys for Defendant MICHAEL JOE JACXSON
SUPERICR COURT OF THE STATE OF CALIFORNIA »
. FOR THE COUNTY OF SANTA BARBARA, COOK DIVISION

. THEPEQPLE OF THE STATE OF
CALTFORNLA,

Case No, 1133603

NOTICE OF MOTION TO SUPPRFESS

PlainH 55,

Vs,

MICHAEL JOE JACKSON,
Defendant.

uuuvuvv\—'uuv\.‘ Mt N

FURSUANT TO PENAL CODE SECTION
1538.5 AND NON-STATUTORY
GROUNDS (PART 1); DECLARATION OF
ROBERT M. SANGER; MEMORANDUM
OF POINTS AND AUTHORITIES IN
SUPPORT THEREOF

“UNDERSEAL
Honorable Rodney Melville
~ Date: June 25, 2004

Time: 8:30 am.
Dept: SM 2

NOTICE OF MOTION TO SUPPRESS PURSUANT TO PENAL CODE SECTION 1538.5 AND NCN.
STATUTORY GROUNDS (PART 1); DECLARATICN OF ROBERT ML SANGER; MEMORANDUM OF
' POINTS AND AUTHORITIES
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TO THE CLERK >OF THE ABOVE-B\TI'ITLED COURT AND TO THE DISTRICT
ATTORNEY OF THE COUNTY OF SANTA BARBARA, TOM SNEDDON, AND DEPUTY
DISTRICT ATTORNEYS GERALD FRANKLIN, RON ZONEN AND GORDON
AUCHINCLOSS: '

Please take notice thar Mr. Michacl Jockson will hereby does, and will move on Junc 25%,
2004, 2t 8:20 e.m., or as socn thereafter as counse] may be heard, in Deparment 2 of the 2bove-
entitled court, for an order: (1) suppressing the materials scized from defense investigator Bradley
Miller's offics; (2) directing that those itemns be retumed to Mr. Jackson's present attorncys; and (32)
for such other relief 28 the Court may deem just and proper.

Thistaation is ba.s:ci on the grounds that: (1) the District Attomey invaded the defense camp
in violation of Mr. Jeckson's rights to counsel, due process, a fzir tial and right egeinst self-
incrimination guarantesd by the Fifth, Sixth and Fourteenth Ameadments to the United States
Constitution and Article I, Sectiens 1, 7, 15 and 16 of the California Constitution; (é) M. Jackson's
rights against unreasonable scarch and seizurc, and 2 ressonable cxpectation of prnivacy, as
guaranteed by the Fourth, Fifth, and Fourteenth- Amendments to the United States Consttution,
Article 1, Sections 1, 10, and 13 of the California Constitution, were violated by the illegel search;
and (3) that the scarch amounted to an overbroed, general search, in violation of the Fourth

Amendment to the United States Constitution, Article 1, Section 13 of the California Constitudon,

d_Califomia Begal-Code-Sections 1525 520-and 153825
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Mr. Jackson subrnits this motior now, based on the Court’s order that he file his motion
rcgn:di.ﬁg the sesrch of Mr, Miller’s offics end the seizure of priviloged matcrials therein for hearing
on Junz 25, 2004 and that additional motens to suppress would be heard in August, 2064,

Mr. Jackson files this motion without waiviag his right to file addifonal motons regarding ‘

the remainder of the search end seizure issues that pertain to this search and other scarches, pursuant

NCTICE OF MATION TG SUPPRESS PURSUANT TO PENAL CODE SECTION 1£38.5 AND NON-
3TATUTORY GROUNDS (PART 1); DECLARATION OF ROBERT M, SANGER; NEMORANDUM CF
POINTS AND AUTHORITIES
2




‘o Penal Code Section 1538.5, or on any other grounds.! This monon is based on this Notice of
Motica, the Memorandurm of Points and Authorities and Declaration of Robert M. Sanger attached
heseto, the Court’s pepers, records and files in this case and such evidence and other matters as =iy

e received by the Court at or after the hearing scheduled on this motion.

c 3
6 || Dated: June 21, 2004
7 Respectfully submitted,
3 COLLINS, MESERFATJ, REDDOCK & YU
Thomes A. Mesereau, Jr.
2 Susan Yu
KATTEN MUCHIN ZAVIS ROSENMAN
10 Steve Cochran
Stacey McKec Knight
11 SANGER & SWYSEN
12 4 \_.) '
T e
13 By: ag/ N
Rovert M. Seager ™~ - -
14 Attomneys for
MICHAEL JOE JACKSON
15
1ls
17
13
18
20
21
22
23
24
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B ‘n addition to the balence of the Penal Code Section 1538.5 issues that may
pertein to this search 2ad other searches, Mr. Jacksan also ann':ipatgs fling motions for
edditional and further r=licf based in part on conduct discussed heran, :

NOTICE OF MOTION TO SUFPPRESS PURSUANT TO PENAL CODE SECTION 1538.5 AND NON-
STATUTORY GROUNDS (FPART 1); DECLARATION OF ROBERT M. SANGER; MEMORANDUM OF
POINTS AND AUTHORITIES
3




L DECLARATION OF ROBERT M. SANGER
2 || [ Robext M. Sanger, declare;

-3 1. I am an attorney at law duly licensed to practics lew in the courts of the State of
3 California, a parmer in the law ﬁrm of Sanger & Swysen, and ca-counsel for Mr.
H Mickael Jackson. I have viewed the search warrant, .affidavit and the discovery
6 provided to defznse counsel by the prosecution and have leamed the following:

7 2. On November 18, 2003, law snforesment officers entered and scarched the Bevexly
g Hills office of Bradley Miller, an investigator =zployed by Mr. Jackson's then
3 dcfense counsel, Mark Gerages. The officers used a sledpe hammer to force open

19 Mr. Miller’s persaonal office and his conferance room. In the course of this search,

11 the officers searched through and seized informadon protected by the artomey-client

1z privilege. A mue and correct copy of the Sheriff's Department report dated 11/19/03

13 is attached hereto as Exhibic A

14 3. Th= prosecution knew, or should have known, that Bradley Miller was a private

13 invesdgator, employed by then-defense counsel, Mark Geragos.

15 &, In the stetement of probable cause, attached ta the search warrant, Paul Zelis, <hs

1?7 Affiant, states that 8 “confidential relizble agent™ visited Bradley Millc's office and

138 the receptionist told the agent that “Privete lovestigator Miller™ was no longer in the

19 ofnice.” [hie search warrant statement of probable cause also states, "Re_corch of the

22 Celifornia Bureau of Security and Invcstigan'.ﬁ Services reflect that Bradley Greg

21 Miiler of Beverly Hills is curreztly licenscd as & private investigator (License No.

22 1753Q0)." A true and correet copy of the Statement of Probable Causs accompanying
23 Scarch Warrant is attached hereto 2s Exhibit B. |

25 B In the statement of probabic cause, the Affiant statcs that provided the
zs District Attorney with carrespordencs betwezn 7 ' and
2¢< Marik Gerzpos. The subject of this corr=spondence was “numerous items belorming

27 to family™ including possessions thar were allegedly stored by Mr.

=9 NGTICE OF MOTION TO SUFPRESS PURSUANT TO PENAL CODE SECTION 1528.5 AND NON-

STATUTORY GROUNDS (PART 1); DECLARATION OF ROBERT M. SANGER; M= 40RANDUM OF

POINTS AND AUTHORITIES
4
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Millez in a storage unit The search warrant for Mr. Miller’s affice

2 describes property that was referenced by and Mr. Geragos in their
3 correspandence, including evidence | related to the storage Zfacility, es well as
2 (Exhibit B.)
s 6. According to a memorandura drafted by District Artorney Tom Sneddon on
5 November 8, 2003, Mr. Sceddon droveto the office of BradlevMiller, Mr. Sn=ddon
7 wext inside the building and examined the roster of occupaats, photographed the
5 roster, end climbed the stairs to the second floor in an unsuc:cssft.ll attempt to find
] a door with Mr, Miller’s name on it. Mr. Sncd;:ion weat across the street Tom the
0 building and took a series of pvhcmgrraphs of the building. Mr. Snedden then found
11 a2 nexrby phone booth and looked up Mr. Miller in-the Yellow Pages. A tuc and
12 correct copy of the Memorgndum from District Attorney Tom Sneddon dares
13 11/10/0% is attached hereto as Exhibit C.
14 7. Mr. Sneddon drove to & pre-arranged meeting place and met with.
1s to conduct a photographic lincup, During that
18 mestng, he showed ¢ & serics of Department of Motor Vehicles
17 photographs aof several peopls, including Mr. Miller. (Exhibit C.)
18 8. A Shenffs Departrment report, dated Navember 19, 2003, states that Bradley M’ill:;
13 is a Privarc Investigaror. The same report lists one of the items seized Som bis office
20 a8, “Ttem Number 821, ope faxed Memo from Bradley Miller to Mark Gerzgos.”
21 (Exhibit A.)
22 g. The search warrant for Mr. Miiler's office (2 truc and correct copy aWached hercto
23 as Exhibit D) listed the following described property:
24 Records of [avestgator Miller's professional employment by Michael
Jackson or MJJ Productions or an individual ot entity shown on the face of
25 the document to be associjated with Michael Jacksen or MIT Productions;
letters, memorande, invoicss, billings and canceled checks evidencing his
26 peymzat of the rental of a storags lockstat
27 ’
28 NOTICE OF MOTION TO SUPPRESS PURSUANT TO PENAL CODE SECTION 1538.5 AND NON-

STATUTORY GROUNDS (PART 1); DECLARATION CF ROBERT M. SANGER: MEMORANDUM OF
PCINTS AND AUTHORITIES
S




1 and/cr reflecting his receipt and later disposition of property that had besn
stored in that faciliry.
by
Computer systems including, but not limited to, personal computars,
3 laptops, notebooks, workstations, and/or servers, Computer networks
including, but aot lirgjted to, servers, hubs, switches, routers,
4 modems, and/or cabling. Computer hardware including but not
limited to, monitars, inpat devices, printers, modems, scanners,.
5 peripherals, hard disk drives, floppy disk drives, magnetic tape drives,
cassette tape drives, removable storage media drives, optical’ CD-
8 ROM drives, and/er cabling found together or separately from one
znothes. Personal Digital Assistants (PDA), docking devices, and/or
7 cabling Softwere and datz, including but not limited to, hard disks,
floppy disks, tapes, removable media, optical CD-ROM medie, and/or
B netwarked data starage. Documentation or other material describing
the operation of any computer systems, computer networks, computer
3 bardware, software, and/or computer peripherals found at the
premises, including instructions ongcw{o access disks, files, or other
10 material stored within same, including but not limited to comput=r
manuals, printouts, passwords, filc name [ists, “‘readme’” and/or “help
1 files.” F ‘
=2
10. A true and correct copy of the Sheriff’s Depertment Property Form 13 attached hersto
hi ‘
2s Exhibit E. The Property Form lists the following seized items by item number:
pR- - :
811 Video
15 212 Video ’ .
815 Video :
18 814  Video
81 Video
17 816 Video
817 Audio |
iz 218  Audio
819  Mini DV
TS ¥20 Video Michael Jackson- Unmasked
821  Fex/Mzmo  To Geragox . ‘
20 822  Check Stub Michael J. Jackson
825  Summery Confidential “MJJ"
21 824 Hard Dove  Maxtor
825  Herd Drive  Maxtor
2z 2826  Copy of Hard Drive for Conf. Rm
23
1l. The scarch amounted to 2 general search. Maany of the items they seized were not
24
describad by the overbroad warranu Forinstance, no mention of video or eudio tapes
25 .
in the sezrch warrant, the Sheriff’s Department seized at least § videotapes and 2
andiotapes from Mr, Miller's office, aceording the Sheriff's Department Property
27
z8 NOTICE OF MOTION TO SUPPRESS PURSUANT TO PENAL CODE SECTION 1538.5 AND NON-

STATUTORY GROUNDS (PART 1); DECLARATION OF ROBERT M. SANGER; MEMORANDUM CF

POINTS AND AUTHOBITIES
g
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Form. (ExhibitE.)

12.  Imet with Shenff's detectives on Junc 8, 2004, and was iﬁfumcd thet the Sheriff's
Office madc sdditionel copies of the hard drives and tapes seized Jom Me. Miller.
They lodged on= copy with the Cowrt but maintained other copies at the Shedff's

Department.

I declare under the penalty of perjury under the laws of the State of Califomis that the

foregoing is tue and correct this 21" day of June, 2004, ot Santa Barbara. California.

.

ZTT Robet M. Sange

h
'™

tu
149

NOTICE OF MOTION TO SUPPRESS PURSUANT TO PENAL CODE SECTION 1535.5 AND NON-
STATUTORY GROUNDS (PART 1); DECLARATION OF ROBERT M, SANGER: MEMORANDUM CF
POINTS AND AUTHORITIES .
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MEMOQRANDUM OF POINTS AND AUTHQRITTES

I,
FACTUAL SUMMARY

On November 18, 2003, law enforcement officers entered and senrched the Beverly Hills
office of émdl:y Miller, an investigator cmployed by Mr. Jackson's then defense counsel, Mark
Geragos. The officers uscd a sledge hammer to force apen Mr. Miller's personal office and his
conferance mon:x. In the course of this search, the officers searched through and seiz=d
information protected by the attarney-client privilege. (Sanger Declaration at § 2; Exhibit A
ettached thereto.)

The prosccution knew, or should heve known, that Bradley Miller was & private
investigator, employed by defense counsel, Metk Geragos, in the present case. (Sanger
Declaration at §3.) In the statcment of probuble cause, attached to the search warrant, Paul Z=lis -
(hereinefter “the Affiant), statcs that a “confidential religble agent™ visited Brodley Miller’s
offics and the rzcepticnist told that ageat that “Private nvestigator Miller” was nolonge: in the
office. Further, the scarch warrant statement of probabl= causc states “Records of fhc Celifornia
Bureau of Security and Investigative Services reflect that Bradley Greg Miller of Beverly Hills is

currently licensed ns e private invastgetor (License No. 17530)." (Sanger Declaration at 4;

Exhibit B attached thereto)

[N
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in the statemext of probable czuse, the Affiant states that provided the

District Attorney with correspondence between _and Mark Geragos.

11

The subject of this corraspondence was “zumerous iters belonging o ' !
including possessions that were allegedly stored by Mr. Miller in & storage unit - )
The search warrant for Mr. Miller’s office describes property that wag refarenced by Mr,
and Mr. Gerzgos in their carrespondencs, including cvidencs related o the storagc.

Tacility, . (Sanger Declaration et { 5; Exhibit 3 attached théreto.)

Mr. Miller was clearly under investigeticn prior to the scarch of his office. [n fact, he wus
of so much int=rest o the prosccution that the District Attorney, Tom Sneddon, personelly visited

NCTICE OF MOTION TO SUPPRESS PURSUANT TO PENAL CODE SECTION 1538.5 AND NON-

STATUTORY GROUNDS (PART 1); DECLARATION OF ROBERT M. SANGER; MEMCRAND LM OF
PCINTS AND AUTHORITIES
8
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~* 1| Mr. Miller's office and photographed it prior to the search. (Exhibit C.)
2 According to 2 memorandum drafted by District Attorney Tom Snedden on November g,
5 | 2003, Mr. Sneddon drove to the office of Brzdley Miller. He went inside the building and
4 || cxamined the roster of L.\cc.upa.nG, photographed the roster, and climbed the stairs {o the second
S || Hoor in an unsuccessful attempt to find a door with Mr Miller's name on it. Mz, Sneddon went
& || =cross the stra=t from the building and took & series of photographs of the building. Mr. Sneddon
7 || then found aqeaﬁ:y phone booth and looked up Mr. Miller in the Yellow Pageas. (Sanger
§ || Declaration at § 6; Exhibit C attached theretn.)
9 Mr. Sneddon drove o a pre-arrenged meeting place and met with ’
10 . _ to conduct a photographic lineup. During that meeting, he
11 || showed " series of Department of Motor Vehicles photographs of éwcral peaple,
12 || inciuding Mr. Miller, (Sange Declaraton at | 7; Exhibit C zttach=d thereto.) ‘
13 A Sheriffs Department report, deted November 19, 2003, states that Bredley Milleris e
24 || Private [nyestigator. The same repart lists one of the items seized from his office as, ‘Tram
15 || Number 821, one faxed Memo. from Bradley Miller to Mark Geragos.” (Sanger Declaration at §
15 || 8; Exhibit A attached thereta))
13 o
13| ' THESEARCH OF BRADLEY MILLER'S WAS AN INVASTON QF THE DEFENSE
13 C: OT : i A D R ¥
z DISCOVERY
21 Foimer counsel for Mr. Jeckson, Mark Geragos, originally represented to the Court that
22 || he would proceed regarding the search of Bredley Miller’s office by attorney-client privilege log,
23 || under the core work-product doczine. We must respectfully withdraw that raquest in light of
24 || further devclopments including testimony of witnesses before the Grand Jury.?
23 The search of Bradley Miller's office was an invasion of the defense function without a
2s
* Ifthe Court requires zny further showing on this issue, present counsai would request
27 |}l to be heard in camera out of the presence of the prosecution.
28 NOTICE OF MOTION TO SUFPRESS PURSUANT TO PENAL CODE SECTION 1538.5 AND NON-

STATUTCRY GROUNDS (PART 1): DECLARATION OF ROBERT M. SANGER; MEMORANDUM OF
POINTS AND AUTHORITIES
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shDWing of crime or ﬁzud or other justificaion. Mr. Jackson is entitled to address the legality of
the search ab initio, rather than taking a piecemeal approach that would treat this invesion of the
defense camp as a discovery matter falling under Zzazaga v, Supericr Court (1991) 54 Cal. 3d
356,382, fn 19. zzmgc is a case about discavery. The question. of care work product addressed
in Jzazaga is pot relevant to a search of z defense lawya or defense investigator’s ofhice at least
for two reasons. First, the search itself was blatandly illegal - Second, Jrazaga pertsins to
reciprocal diszovery exchanged thirty days before mial,

This motion addresses first the constisdonal violations resulting from the invasion of
Mr. Jackson's defense camp. The violation of the attemey-client privilzge and work product
doctrine relating to particular seized items that accurred with regard to Mr. Jackson or other
clients of Mr. Geragos or Mr. Miller would be addressed if necessary, after this Court's ruling on
the validity of the search, |

1
R NT” D : CE CONSTIT!
AN INVASION OF THE DEFENSE CAMP AND VIQLATED MR, JACKSON'S RIGHTS
TO COUNSEL , AF RI S F-
IMINATION

The conduct of the District Aftorney and other apents of law enforcemnent in the

investigation of this case amouats to cutrageous government conduct, The District Attcrney has
demionstrated a blatant disregard for Defendant’s rights to counscl, dus pracess, a fair triel and
right against self-inccimination. The prosecution has invadea the attorney-client -elaticnship,
undermined the work product docirine and has so contaminated the prosecution of this case that,
a: the very least, the materials seized must be suppressed and returned.’

The District Anomey’s sctions indicate 1o Mr. Jackson that he cennot rust defense

4 Mr. Jackson intends to adcr=ss the consequences of this conducr in subsequent
mouons, :

NOTICE OF MOTION TQ SUPPRESS PURSUANT TO PENAL CODE SECTICN 1558.5 AND NON-
STATUTCRY GROUNDS (FART 1); DECLARATION OF ROBERT M. SANGER; MEMCRANDUM OF
POINTS AND AUTHORITIES
ic
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counsel 1o protect his confidences and that no defense materials are beyond the reach of the
prosecution. This fype cf conduct cavses a loss of confidence in the defense fanction, nct only
for Mr. ] ackson, but for all those merely accused but presumed innoceat of crimes.

Suppression end return of the items seized frarn Mr. Miller is proper irrespective of
whether the seized matcrialg are privileged. The Supreme Court of Colifornia, in Barbar v.
Municipal Cou{t (1979) 24 Cal. 334 742, 756, s1ated:

Whether or aot the prosecution has ditectly gained any cornfidential information

which may be subject to suppression, the prosecution has been aided by its agent’s

conduct. Petiioners have bem prejudiced in their ability to preparc their defense.

They no longer fecl they can freely, candidly, and with complete confidence

discuss their casc with their attarmey.

The cowrt of appeal addressed this same issuc in anothex case.involving the Sante Barbera
District Attorney’s Office, “Wher the conduct on the part of the authoriti=s is so outrageous 3s
10 interferz with an eccused’s right of duc process of law, prc;ccedings ageinst the accused are
thereby rendered improper.” (Bculas v. Superior Court (1986).138 Cal-App.3d 422, 429.) The
fruits of this government misconduct must be suppressed and returned.

Evidancc seized from the offics of Bradley Miller was under the control of defense
counsel. The United Starcs Supreme Court, in United States v. Mobles 422'U.S. 225, 238, held;

At its core, the work product doctrine shzlters the mental processes of the

attoracy, providing o privileged area within which he can analyze and prepere his
client's czse. But the doctrine i3 an intensely practical ane, groinded in the

12

20
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Tealitics of iagation n our adversary ystem. Onc of those realitics is that

attorncys often must rely on the essistance of investigators and other ageats in the

comptilation of matenals in preperztion for trial. It is therefore necessary that the

doctrine protest material prepared 5y ageats for the attorney 23 well xs thosc

prepared by the attormcy himself.

The attomey-client or attorney work product privilege extends to documents in the
possession of retained investigators. (People v. Meredith (1981) 29 Cal.3d 683, 620, n.3.)

When the District Attorney’s office and the law enforcement officars began conducting
the search of the defanse lawyer’s investigator, they bletantly disregarded the attorney-clicnt end
work product privileges and, more critically, the right of e person to the sbsclute confidenrinlity
of the atromey-client r=lajonship. These actions denied Mr, Jackson's fundem=rtal due process

NOTICE OF MOTION TO SUPPRESS PURSUANT TO PENAL CODE SECTION 1538.5 AND NON-
STATUTORY GROUNDS (PART 1); DECLARATION OF ROBERT M. >ANGE§L }fEMOR.\hDUM CF
POINTS AND -\UI"HORITIES
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rights and impaired his right ta the effective assistance of counsel under the Fifth and Sixth
Awmendmants to the Unired States Constitubon. . A

Tv.

[HE INVASTON OF THE DEFENSE CAMP WAS NOT SUPPORTED BY 4 SHOWING
IN THE AFFIDAVIT OF PROBABLE CAUSE TO BELIEVE THAT CRIME OR FRAUD
OCCURRED

The only possible justification for invading the attorney-client reletionship is a showing
that the servicas of the lawyer were obtained to commit crime ol: fraud, or to prevent a criminal
act by the client. (California Evidencc Code-Section 956.) California Penal Code Scchion
1523(c) requires reasonable suspicion that a lawyer in possession or contro} of documentary
evidenee is enguging or hes engaged in <riminal actdvity related to the documeatary evidence in
ordzr to bypass the special master procedures articulated in Penal Code Section 1524. Suck a
showing of probable cause was not medz in the search warrant affidavit,

Thc govemment knew that material unds=r the control of defense counsel and information
falling under the protecticn of the attomcy;clicut privilege and work product doctrine would be
scized. The Affiant, in the statement of probable cause, states that-“computer and computer-
related itemns subject to seizure pursuant to the requested werrants may contain privileged

information.” While ths A ffient limits his explicit discussion of privileged marerials th computer

systerns and computer releted items, the. government knew or should have known that any other
documents and it=zms to be seized from Mr. Miller’s office were held for Mr. Jackson's counsel.
[f the District Attorney believed that crimo or fraud had occurred, this should have been

spelled out in the affidevit. The failure to do so renders the scarch invalid.

i

NOTICE OF MOTION TO SUPPRESS PURSUANT TO PENAL CODE SECTION 1538.5 AND NON.-
STATUTORY GROUNDS {(PART 1): DECLARATION OF ROBERT M. SANGER; MEMORANDUM CF
PCINTE AND AUTHORTTIES
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THE APPROPRIA S ‘ TQ SUPP THE
RIALS ‘ TORET MR, JA ]

AT a minimum, suppression and the retarn of the itcﬁws to Mr. Jeckson’s present atlorneys
is a necessary step towards remedying this type miscanduct by overzealous govemnment agents.
Zxclusion and return of the unlawfully obtained evidence does not sdequately address the
invasion of the attomey-client rclaﬁonship. but it at least prevents the gavernment from
exacerbating their outrageous misconduct by preventing them from using the seized materizls 28
evidence against Mr. Jackson.* '

The courts have repeatedly wamed prosccutors in Californiz, and specificelly the Sacra
Barbara County District Attorney’s Oifice, about intruding into the constitutional rights of the
accused, (Barber v. Municipal Court (1979) 24 Cal. 3d 742; Boulas v. Superior Court (1986)
188 Cal. App. 3d 422; People v. Zapien (1993) 4 Cal, 4™ 929; Morrow v. Superior Cowrt (1994)
30 Cal. App. 4™ 1252.) Both Boulas and Zapien involved misconduct of the Santa Barbara
County District Attorney's Office. The District Attorney knew, or should have kncwn, that it
was misconduct to invade the defcnss camp.

The invasion of the defensc camp in the case at bar is the kind of outrageous conduct that

the court has repeatedly wamed prosccutors shout. Dismissal has been held o be the only

[
3%

) X
wn a (1]

ta

N
-3 Uy
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adequate remedy to address such misconduct of the District Attorney and law enforcement.
However, at the very least, the matecials should be suppressed and returned to Mr, Miller, Mr.

Jackson or such other rightful owner 25 may be determinad.

/"

* The Sente Barbara Sheriff’s Office made additional copies of the hard drives and tapes
seized from Mr. Miller, They lodged one copy with the Couwrt but maintained other copies at the
Sheriffs Depertment. (Sanger Declaration at412.)

NOTICE OF MOTION TO SUPPRESS PURSUANT TO PENAL CODE SECTION 1538.5 AND NCN-
STATUTORY GROUNDS (FPART 1); DECLARATION OF ROBERT M. SANGER; MEMORANDUM OF
POINTS AND AUTHORITIES
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M, Jﬁckson has a legitimats expectation of privacy in the office of his lawyer’s
investigator, ‘o the extent that the materials it contained related to Mr. Jackson's defense. Penal
Code Section 1535.5 provides that the grounds for suppression evidence obtained as a result of
ap unreasopable search ar seizure Aare:

(A) The search or seizure withort 2 warrant was Unreasonat]e,
(B) Tae scarch or seizurs with a warrent was unrcasonable becausc
any ot the following apply:
(I) The warrant 15 insufficient on its face.
(1) The property or cvideace obtained is not that described
in the warrant,
(iii) There was no pmbablc cause for the issuance of the
warrant.
(iv) The method of execution of the warrant violated
federl or state constitugonal standards.,
(v) There was any other violation of federa] or state
constitutional standards.

(Penal Code Section 1538.5(a)(1).)
Under Penal Code Sectien 1538(e)(1)B)(V), the search was unreasonable and in
violaticn of federal ard state constitutional standards because, as argued above, it was canducted

in violation of Mr, Jacksan's rights to counsel, duc process, a fair trial and right against self-

cizure; puaranteed by U SO,
Fifth, Sixth end Fourteenth Amendments to the Unjted Stetes Consdtution and Article I Sections
1,7, 10, 13, 15 and 16 of the California Constiration. -
VIIL
THE SEARCH WAS A ROA RA

A.  The Warrant Wag Qyerbroad On its Face Because It Exceeded The Probsble Cause

Showing,

The Fourth Amendment to the United States Constination, Article 1, Scetion 13 of the

NOTICE CF MOTICN TQ SUPPRESS PURSUANT TO PENAL CODE SECTION 1538.5 AND NON-
STATUTORY GROUNDS (PART 1); DECLARATION OF ROBERT M. SANGER; MEMORANDUM OF
PCOINTS AND AUTHORITIES
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California Copstirution, and California Penal Code Sections 1525 and 1529 require that a search
warrant deseribe the itemas to be seized with “perticnlarity.” This requirement precludes both a
“general search” and the seizure of one thing under 2 warrant describing a different thing.
(Merron v. United States (1927) 275 U.S. 192; Stanford v, Texas (1965) 379 U.S. 476.)

The search warrant for Mr. Miller's office (Exhibit D) lsted t.ﬁe following dzascribed
propesty:

Records of Investigator Miller's professionel crnployment by Micheel Jacksen or
MJJ Productons or an individual or entity shown on the face of the document to
be associated with Michael Jackson or MJT Productions; Jetters, memoranda,
invoices, billings and canceled checks evidencing his payment of the rental of a
storage locker at .

- _. and/or teflecting his recaipt
and later dispasition of property that hzd beeq stered in that facility.

Computer gystems including, but not limited to, persanal computcrs, laptops,
notebooks, workststions, and/or servers. Computer networks including, but not
limited to, servers, hubs, switches, routers, modems, and/or cabling. Computer
hardware including but not limited to, monitors, input devices, printers, modamns,
scanncrs, peripherals, hard disk drives, floppy disk drives, magnetic tape drives,
cassette tape drives, removabls storuge mediz drives, optical CD-ROM drives,
and/or cabling found tagether or scparatcly fom one another. Personal Digital
Assistants (PDA), doclang devices, and/or csbling. Software and data, including
but not limit=d to, hard disks, foppy disks, tapes, semovable medie, optical CD-

. ROM media, end/or networked data starage. Documentation or other material
describing the operztion of any computer syst=ms, computer networks, computer
hardware, software, and/or caomputer pesipherals found at the premises, including
instructions on how to access disks, files, or other material stored within same,
including but not limited to computer manuals, printouts, passwords, file name
lists, “rsadme’™ and/or *help files.”

V)
W)

L] ) h? 8] Ny
N ay m L) ur n

N

[{8]

Here, the warrant was overbroad on its face because it axceeded the probable cause
showing. The Affiant suggzests that probable cavse =xisted to believe that Mr. Miller was
employed by or was acting as en sgent of Mr., Jackssa. (Exhibit B, page 74.) Tn particular, ths
Affiant states that the storage unit, that allegedly contained things thst belcr.;gcd to
wag opened in Mr, Miller’s neme. (Ibid.) The Affiaat slso alleges that Mr. Miller was present
duning , . (Ibid.)

The Affiant concludos that Mr. Miller may have “some docurmentetion in the form of
notes, or carrespondence, mamoranda or other such writings reflecting their transfer to someons

NOTICZ OF MOTICN TQ SUPPRESS PURSUANT TO PENAL CODE SECTION 15238.5 AND NON-
STATUTORY GROUNDS (PAKT 1}; DECLARATION OF ROBERT M. SANGER: MEMORANDUM OF
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clsc.” (Exhibit B, page 75.) The Afflant states that a scarch of Mr. Miller’s busincss records
would produce “recards shawing his employment by Michael fackson, MJJ Productions, o one
of the other Michacl Jackson agents rsponsiblcrfor the false imprisonment of the Arvizo
family." (Ibid.) The Affiant further states that such records would include “letters,
memor;ndums, invoicss, billings and canccllca: checks confirming his payment of the rentel of’

wherc ) _ possessions were kept and the Jetters were
taken.” (Tbid.)

Thc Affant’s own conclusions fall far short of justifying the overbroad warrant that was
signed by the magis gate. Despite the fact that the Affiant never mentions anything specifically
releted to computcs or computer files with regard to Mr. Miller, the search warrant includes
language that allows for the seizurz of sny and all computers, 8s well es any end all itcms related
to computers. The Affiant’s general staternents, not specifically related to Mr. Miller, that

“many people 1se COmPULETS T condu:t their business” and that “some of the information sought
io be scarched/seized may bo contained on computers™ (Exhibit B at page 78) is blatandy
overbroed and without any support from the stetement of probable cause, The search wamant is-
overbroad. |
B. ‘The Warrant Was Qverbrosd On Tts Face Begauge Tt Lacked Particularitv,

The warrant clausc of the Fourth Amendment provides that no warrent may issue except

those pd.ﬂiﬁllal’]y des:nbmg the placs 1o be QBamhed' nnrl‘ghc.?cﬁaﬂgml Tic

(]
Q

warrant describes all computer systems, and all items related to computer systcms, without
giving any specific indications of what is to be szarched, The affidavit did not provide eny '
facrual support, let alone enough to justify a finding of probable cause, to suggest that Mr, Miller
was in possession of any computer gystems, or related items, that in any way relatcd to this cose,
The failure to describe with perticularity is evidenced by the fact that the sheriffs did nat
know whet not 1o take. The inventory of property scized (Exhibit E) discloses that the sheriffs
ook everything in Mr. Miller's office that contained a reference te Mr. Jackson, Mr, Geragps, or

NOTICE OF MCTION TO SUPPRESS PURSUANT TO PENAL CODE SECTION 1538.5 AND NON-
STATUTORY GROUNDS (PART 1); DECLARATION OF ROBERT M. SANGER; MEMORANDUM OF

POINTS AIN'D1AUI'HORT1"EES
1s




C. Sheriff’s Fla tlv Disre e c Limitations T arch rrant

The evidencs must be supprcss:djbecaus: the exceution of the search was overbroed and
amounted to 2 impermigsible general search, The framers of the co;:stimu’on drafted the Fourth
Amcndment to prohibit "exploratery rummaging” in a persan's belongings. (Andresen v,
Maryland, 427 U.S. 463, 480, 49 L.Ed.2d 627, 96 S.Ct. 2737, 2748 (1976) (quoting Coolidge v.
New Hampshire, 403 U.S. 443, 467, 29 LEEA2d 564, 91 S.Ct 20232, 2038 (1971)); ses, Payror v.
New York, 445 U.S. 573, 584-85, 63 L.Ed.2¢ 639, 100 5.CL 1371, 1378-79 (1950); ULS. v. ‘
Beawmont, 973 F.2d 553, 560-561 (5* Cir. 1992).) The law amphatically prohibits government
agents from using a warreart as 2 "key" to abtain cntry and then to violate the terms of the
warrant by cngugi.uglin a search or scizure beyond its scope, A "governmental official {mey not]
use a seemingly precisc and legal warrant only as a dcket to get into a man's home, and, once
inside, to launch forth upon unconfined searches and indi.s‘crimi.nate seizures as [f armed with all
the unbridled and iliegal power of a general warrant." (Stanley v.. Georgic, 394 U.S. 557,572, 22
L.Ed.2d 542, £9 S.Ct 1243, 1251-52 (1969) (Stewar, J., concurring).) To the extent the officers
here searched through and scized items beyond those describad oy the-warraat, they condncisd a
warrantless search. ‘ 7

The search of Mr. Miller's office was 2 genernl scan:h. The probable cause statcment

focused on Mr. Miller's alloged rolc in renting a storage unit, his alleged ampleyment by Mr.

Jackson, 2nd hic alleged presence Irwas permssibie for the sheriifs
to scarch for d‘n:uments related to those activities. However, it was impermissible to uss that
information as a pretext for condueting a general scarch. The sheriffs eatcred Mr. Miller's office
with an ovetly broad warrant Novertheless, many of the items they écizcd were not describes
By the overbroad warrant. The Property Form, atteched es Exhibit E, lists the following seized

1zzras by item number:

811  Video
gl2  Vide=o
813  Video
%14 Video
§1S  Video

NCTIC= OF MOTION TO SUPPRESS PURSUANT TO PENAL CODE SECTION 1538.5 AND NON.
STATUTORY GROUNDS (PART 1); DECLARATION OF ROBERT M. SANGER: MEMORANDUM OF
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816 Video

817 Audia MJ Tel

818  Audio

819 MiniDV , .
820 Viden Michae] Jackson- [nmaslkzd
821 FaxMemo ToGeegost ~~ ~ 77 °
8§22 Check Stub Michaol J. Jackson

823 Summary Confidential “MIT"
824 Hard Drive  Maxtor
8§25 Hard Drive  Maxtor
826 Copy of Hard Drive for Conf. Rm.
Despite no mention of video or audio tapes in the search warrent, the Sheriff's Deparonent seized
ar least & vidcotapss znd 2 endiotapes from Mr. Miller's office, according the SherifPs
Department Property Form. (Sanger Declaration atJ L1 Exhibit B attached theretn.)
All cvidence scized - not only those items beyond the scope of the warrant — should be
suppreased because .thc officers exccuted the warrant in Szgrant disrzgard for its limitations.
(See United States v. Reitie, 589 F.2d 418, 423 (9th Cir, 1978); United States v. Heldt, 668 F.2d .
1238, 1259 (D.C. Cir. 1981),) This remedy is required in an appropriate cese where ‘he
violations of the warrant's requirernents are 5o extreme that the.search csscnd&]li"is transformed
into an impcrmissible general search . (People v. Bradford (1997) 15 Cal. 4™ 1229, 1305-1306.)
Herce the sherifis flagrantly exceeded aven the broad limitations thet were impesed by the
warmant. They explored, rather than searched for speeified items, and they seized numerous jterns

that were outside the scope of the warrant,

[N]
3

(] [N}
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N
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2 CONCLU!
3 ‘ :
For &l of the foregaing reasons, Mr. Jackson respectfully submits that the Court issue an
4
order; (1) suppressing the materials seized from defense investigatar Bradley Miller's office; (2)
3
directing that those items be retumned to M. Jackson’s present altorneys; and (3) for such other
[ R
|l relief as the Court raay deem just and proper.
5
3 .
Dated: June 21, 2004
39 Respecrfully submitted,
10 COLLINS, MESEREAU, REDDOCK & YU
, Thomas A. Meser=au, Jr.
1 Susan Yu .
KATTEN MUCHIN ZAVIS ROSENMAN
12 Steve Cochrag
Stacey McKee Knight
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27
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THOMAS W. SNEDDON, JR., DISTRICT ATTORNEY
County of Senta Barbara ,
By: RONALD J. ZONEN (State Bar No. §5094)
Senior Deputy District Attorney .
J. GORDON AUCHINCLOSS (State Bar No. 150251).
Senior Deputy District Atorney
. GERALD McC. FRANKLIN (Srate Ber No. 40171)
Senior Deputy District Antorney
1105 Santz Barbara Street
Santa Barbarg, CA 93101

6 || Telephane: (805) 568-2300
; FAaX: (805) 568-2398
g SUPERIOR COURT OF THE STATE OF CALIFORNIA
9 FOR THE COUNTY OF SANTA BARBARA
10 SANTA MARIA DIVISION
tl
12 {| THE PEOPLE OF THE STATE OF CALIFORNIA, ) No. 1132603
12 Plaintiff, § PLAINTIFE'S OPPOSITION TO
DEFENDANT'S “MOTION TO
4 v. SUPPRESS" ON STATUTORY
AND NON-STATUTORY ‘
15 ||MICHAEL JOE JACKSON, GROUNDS; MEMORANDUM
) OF POINTS AND AUTHORITIES
16 Defendant. 3
17
|8 DATE: Auvgust 16, 2004
TIME: 9:30am,
19 DEPT: SM 2 (Melville)
20 Introduction
2! This is the People's opposition to defendant’s “Motion to Suppress Pursuant to Penal
22 ||Codc Szction 1538.5 and Nen-Statutory Grounds (Part 1),” filed June 21, 2004,
33 Defendant’s Argurnents, Summarized
=4 Undzr the caption, *The Government's Search of Bradley Miller’s Office
23 Constituted an Invasien Of The Dzfense Camp and Vielated Mr. Jackson’s Rights to Counsel,
26 || Due Process, a Fair Triel, 2nd Right Agrins: Self-Incrimination,’” defeadent ass=rts “The

conduct of the Dismrict Anorney and othsr agents of law enforcement in the investigation of this

case amounts o outragcous govermnment conduct, ... The prosccution has invadzd the
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antorney-client relationship, undermined the work product doctrine and has sc contaminated the
prosecution of this case that, at the very least, the materials seized must be suppressed and
rerurned.” (Mation 10:14-24.) '

Defendant asserts he “has 2 legitimate expectation of privacy in the affice of his
lawver’s investigator, to the extent that the materials it contained related o Mr. Jackson’s
defense.” (Motion 14:4-6.) He then argues that the evidence must also be suppressed pursuant
10 Penal Cede section 1538.5. subdivision (a)(1)B)(v) (“There was [2] violation of federal or
stata constitudanal standards™) bacause, as he had érgucd in support of Lis non-statutory
motion to suppress based on “ouul'agcous govemmment conduct,” the search “‘was conducted in
violetion of Mr. Jackson's rights 1o counsel, due process, a fair wial and right egainst self-
incrimination, as well as his right against unlawful scarch end seizure .. ..” (Jd., 14:6-21)

Defendant alsc argues that the “Search. Was An Overbroad, General Search™ for
thres reasons: “A. The Warrant Was Overbroad Or Tts Face Because It Excezded The Probable
Cause Showing” (Motion 14:22-23), “B. The Warrant Was Overbroad On.Its Face Because [t
Lacked Particularity™ (id,, 16:17), and “C. The Sheriff's [sic] Flagrant)v Disregarded The
Limitations Of The Szarch Warrant™ (id,, 17:1). ‘

Plaintiffs Opposition. Summarized

Nateverv “invasion” of the office of a lawyer or His agent is “outrascous.” In this

case, 11 was net known that Mr. Miller was employed by a lawyer retained by defendant whez
the search was initiated. The search of Bradley Miller's office was justified by the beli=f,

spelled out with some particularity in the affidavit supporting the scarch warrant, that it would -
aveal avidenz: of Miller's acts in acquiring praperty of ~and in

B - Defendant's standing 1o litigate the constitutionzlity of the

search of premises of a third party is limited. In any evenr, the warrant itself was not overbroad
in its scape, and the search undertaken pursuant to that warrant did nat go choud the limits set
by the warrant,

1

e

“)
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PROBABLE CAUSE FOR THE SEARCH OF PRIVATE
INVESTIGATOR MILLER'S OFFICE WAS SET OUTIN
ITS. SUPPORTING AFFIDAVIT. THAT AFFIDAVIT
DISCLOSED INVESTIGATOR MILLER HAD .

ON BEHALF OF THE DFFFAMANT, WHOEVER
MAY HAVE EMPLOYED HIM TO e . _
THE WARRANTED SEARCH OF MILLER'S OFFICE DID NOT
CONSTITUTE “OUTRAGEQUS GOVERNMENT CONDUCT"

In his “invasion-of-the-defenss-camp™ argument, defendant appears o reason that
eny scarch of the office of an attorney or his agent, absent evidence “that the services of the
lawyer were obtzined to commit crime or faud,” or that the search was undertaken ‘“to prevent
a criminel act by the client” (Motion 12:7-14) is, ipso facto, “outrageous’ misconduct that must
result, “of a minimum,” in suppression of the evidence seized in the “invasion” (id.. 13:17-22).

Firstly, it was not apparent at the ime the warrant was obtzined that Investigator
Miller was in the employ of Attorney Geragas, or that h= may have been working at the
direction of the latter rather then upon the crdess of defendant himself. (For that marter, no
documertary cvidencs of that relationship has been given us to this day.) Private investigators

wark for a wide variety of clicnts.?

' Refersnc=s to the govermment's “invasion of the defense camp' would be appropriste in the context
g p pprop

ofzwase ke e, Prople v 2Zaplen (1993 # Cal-31h 929 (the decision wom which the phrase was
borrowszd) or Barber v, Municipal Courr (1979) 24 Cal.3d 742, Thev scem odd in a case like this,
where the “{nvasion® took place before criminal charges were filed against defendant and apparently
before Mr. Jackson susoccted he was under investigetion. Mr, Geragos told Larry King's audicnc: he
was retained at or ebout the time “Living with Michael Jackson™ was telezast 1o a critical audience. H=
said he sought to protect his client fom a family who were seeking to capitzliz= on the renewed public
suspicior. that defendant behaves inappropristely with young boys by “shaking him down.” [f attomey
Geragos’ and his employses undertook their excessively proective efforts on behalf of his clieat with
Xnowledge that a criminal investigation was afost, those efforts would constitute wimess intimidation.
(Pzn. Code, § 136.1, subd. (b).) Be that as itmay, Investigator Miller’s own interference with the

" and praperty cz2rned him the anention be racsived,

* Among them, sttorneys. That is why the affiant, Detecdve Zelis, described the procedure the
s=arching officers would follow "0 ensurs that no . . . computerized information will be accessed”
fom ccmpuners seized in the contemplated searchzs without an oppertunity for the computer’s owact
or designses to assert that some of it Is “privileged,” and, in such an event, to se=k a sp=cial master
before the information is inspected. (Affidavit 77:2) - 78:3.)

3
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Defendant claims “the prosecution knew, or should have known, that Bradley Miller
was 2 private investigator, employed by then-defense counsel, Mark Geragos.” (Motion 4:14-
15.) He offers no facts to support that ass.ertion.

Later cvents -- Attorney Geragos’ revealing disclosures to Larry King, among themn
-- suggest that Mr. Miller may have been working ar the diroction of Mr. Geragos rather than
for defendant himse!f, Be that as it may, the idzntity of Investigator Miller's employer dees not
make his own actions _oor the evidence in his possession less relevant. |

Secondly, ncither a lawyer's office nor that of his hired invest gartor is immune from
search if it is reasonably believed that the office of either contains unprivileged evidence that
will disclose a suspeet’'s commission of crime. To be sure, the scarch of 2 lawyer's offic=
ought net ta be undertaken lightly. The Legislaturs has wiscly mandated thar a special master
accompany investigating officers before any such search is undertaken, even whean the lawyer
himself is suspected of crime. (See Pen. Code, § 1324, subds. (c)-(j).) Burtthose provisiorns of
Penal Code section 1524 do not apply to the offices of orher than the professionals specifically
listed in subdivision (c). (PSC Geothermal Services Co. v. Superior Cowrt (1994) 25
Cal.App.4th 1697, 1703-170S [search of office of expert hired by lawyer need ot ha;vc bean

undartaken by a special master].) A private investigator is nat one of the listed professionals

(Y]
~J3

Iv
[:2]

3g),

If hindsight syggests-that-Bradloy-Millerwasrdrormey-Geragos empluyes, T zis0
suggests that the suspicions of the searching officers concerning Miller’s involvement in
activities on behalf of defendant’ were well-founded. Subsequent events sharpening
that thdsight flatter neither Attorney Geragos nor his client, but that is not a reason to suppress

the evidence against defendant.

° Defzndent complains, “If the District Anomey believed that crimes or fraud had occurred, this should

ave been spelled out in the affldavit, The failurs w do so renders the search invalid,” (Mouen 12:21-
23.) But the aTfidavit did just that: It noted that the “Jackson pzople™ had retained .
A (AfT. 56:1-3) and had stolen cermain latters from defendant to (Aff. 32:22-

‘ (Aff: 36:17-20) Orc pags

72 of the effidavit, Detective Zelis deslared: “Your affiant believes this affidavit also establishes
probable causs to belicve that private investigator Bradlev G. Miller was employed by cr acting asn
agent for Michael jackson or represcnetives or employess of Michael Jackson in the prolenged

fram her storzd centents.” (Emphasie add=d.)

+
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1 Defense counsel observes:
2 The courts have repeatedly warned prosecutors in California, and
3 specifically the Santa Barbare District Attorney’s Office, about
intruding into the constitutiopal rights of the accused. (Barber v.
4 Municipal Courr (1979) 24 Cal.3d 742; Boulas v, Superior Court
S (1986) 188 Cal_App.3d 422; People v. Zapien (1993) 4 Cal.4th 929;
6 Morrow v. Superior Courr (1394) 30 Cal. App.4th 1252.) Both Boulas
and Zgpien involved misconduct of the Santa Barbara County District
! Atorney’s Office. The District Attorney knew, aor should have known,
g that it was misconduct to invade the defense camp. (Modon 13:11-
8 17.) '
1 Barber involved the intrusion, through trickery, of undercaover law snforcement

(29

' |l officers in confidential anomey-client conferences arising our of the arrest of “sit-in” protesters

12 | at the Diablo Canyon nuclear facility in San Luis Obispo County. In Boulas, a sales-of-cocaine
13 || case, the prosecutor intentionally interfered with a charged defendant’s relationship with his

-4 || retained counsel by staring that a proposed plea-bargain could only be made if the defendant
r=placed his retained counscl with another that would be agreeable to his client working as an
1o |linforment. Zapien involved the intentional, improper but non-prejudicial destruction by a

-/ || district 2tamey’s investigator of a tape recarding, prepared by defense counsel, inadvertently

teftbeimmd by Hinr iz toumy velitleused by employess of bot THe public deicader s olice
15 |land the distrct antorney’s office and fortuitously discovered by the prosecutor’s investigator.

3¢ || Morrow involved the cavesdropping by a district attorney's investigator on & courroorm

1 |l conference berween defendant and his counsel.

=3 Those decisions offer no support to defendant in the circumstances of his case. His
<3 || characterization of the search as “blataatly illegal,” and undertaken with a “blatant disregard™
2% |lfor his rights and by “blatwntly disregard[iog] the ettorney-client and work product privilege™

25 | (Motion 10:6, 10:20, 11:25) does not maks it sc.

26 Defendant notes, “Dismissal has bean held o be the only ad=quate rems=dy to address
27 || such misconduct of the districr artorney and law enforcement. Howeve:, at the very least, th=

28 || materials should be suppressed and returned to Mr. Miller, Mr. Jackson, or such cther rightful

<
s
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1 || owner as may be determined.” (Motion 13:18-22.) _
2 When “government conduct” is made out by an accused, it may implicate his right to
5 || due process under the Fifth and Fourteenth Amcndrhcnts if it is sufficiently “outrageous™ &sto
4 “violat[c] that ‘fundamental faimess, shocking to the universal sense of justice,” mandated by
5 || the Due Process Clause of the Fifth Amendment.” (United States v, Russel! (1973) 411 U S.
s |[423, 432 [36 L.Ed.2d 366, 93 S.Ct. 1637].) If the complained-of conduct mesats that eriteriz, "it
7 || bars prosccution” and dismissal of the case is the anly sanction. (Pecple v. Wesley (1990)224
8 ||Cal.App.3d 1130, 1138.) |

9 The suggested “lesser” sanction of suppression of the evidence against him is not
10 [|aveailable for that reasen, and because relevant evidence seized in the course of a scarch may
11 [|not be “suppressad™ unless that evidence was scized in violation of the aecused’s rights under
12 || the Fourth Amendment. “Chellenges to the reasonebleness of a search by governmenr agents
15 || clearly fall under the Fourth Amendment, and not the Fourteenth.” (Conn v. Gabberr (1959)
4 (526 U.S. 286,293 [119 S.Ct. 1292, 1296.) | |
15 . Penal Code section 1338.5 is the only statute invokead by defendant in the pending
16 ||moton. Bur “Section 1538.5 is properly used crly to exclude evidence obteined in violation of
17 || 2 defendanr’s state and/or federal (Fourth Amendment) right to be free of unreasonable search

12 |land seizure L(}’anlp_u Marrson (1990) 50 Cal 3d 826 _830-851 _4ccord, B.tmplagi Stanchiry

19 {|(1993) 4 Cal.4th 1017, 1049.) And Penal Code section 1538.5, subdivision (m) declares, in -

20 ||pertinent part:

21| (m) The procsedings provided for in this section, and Section 871.5,

an 995, 1238, and 1466 shall constitute the sole and exclusive remedies

- priar to conviction to test the unrzasonebleness of a search or scizure

= where the person meking the motion for return of property or the

15 suppression of evidence is e defendant in 2 criminal case and the

+5 property or thing has besn affered or will be offered as evidencs agzinst
him or her.

26
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I

DEFENDANT'S STANDING TO LITIGATE THE
CONSTITUTIONALITY OF A SEARCH OF PREMISES
BELONGING TO A THIRD PARTY, AND THE SEIZURE
OF FROPERTY NOT HIS OWN, IS LIMITED

“The proponent of a motion to suppress has the burden of establishing that his own
Fourth Amecndment rights were violated by the challenged search or seizure.” (Rakas v. flinois
(1978) 435 U.S. 128, 131, fn. 1 [S8 L.Ed.2d 387, 393, 99 S.Ct. 1035); see Peaple v. Coley
(1985) 169 Cal.App.3d 197, 202.) |

Defense counsel asserts, without citation of authority, that “Mr. Jackson has a
lcgitimatc cxpectation of privacy in the office of his 1a@er’s~invesﬁgator, 1o the extent that the
matcrials it contained related 1o Mr. Jacksen's defense,” (Motion 15:4-6.)

Thei may be true, so far as it zoes. Ses DeMessa v, Nune= (Gth Cir. 1985) 770 F.2d
1505, 1508: “We.. . . hold thar an atorney’s clicnts have & legitimare expectation of privacy in
their client files.” See also United States v. Knol! (2d Cir. 1994) 16 F.3d 1313, 1321: “In
general, we believe the protection of the Fourth Amendment extends to those papers that e
persan lezves with his or her lawyer. ... Tais is because the cliant has a subjective expectatior,

that such papers will be kept private and such expectation is one sacicty recegnizes as

Jhaseaablc ki

Bur the argument assumes as its premise a fact than has not ver been established by
competent cvidence, i.e., that Mr. Miller was Anomey Geregos' employee at ell times relevant,
rot defendsnt’s. The People respectfully request thar defendant make the requisite showing of
Mr. Miller's employment status,

Assume, for the seke of this discussion, that at all relevant times defendant was
Attorney Gerages' client and Mr. Miller was Attorney Geragos’ agent, Neither Mr. Jackson’s
“zlient file” —- under California law, his own property (Kallen v. Defug (1984) 137 Cal.App.3d
920, 951) — nor papers he may have l=ft with his lawver appear to heve been scized from
[avestigator Miller’s custody. Sa far as can be determined from their labels and cur inspecion

1114
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of [tem 818, the audio and video rapes are, 2t best, the qualified work product of Anamey
Geragos.

Defendant’s assumed standing to protest the seizwre of his property. may not equip
him with standing to protest the scope of the search that brought it te lieht, It was Mr. Miller’s
office and Mr. Miller’s computer that'was searched, not Mr. Jackson’s. Defendant has na

possessory interest in cither, In less heralded cases, if an accused elected to lecave his property

||in the care of an acqueintance in whose residencs he himself had no reasonable expectation of

privacy, that accused may not scck to supprsss such property as evidence ageinst him on the
ground that the search which disclosed it wis nalawiiul, See, e.g., People v. McPeters (1992) 2
Cal.4th 1148 [murder weapaon belonging to defendant, located under his cousiz’s pillow in her
own room}:

“An illegal search or seizure violates the federal constitutional rights
only of those who heve a legitimate expectation of privacy in the
invaded place or seized thing. (United States v. Salvucci (1980) 448
U.S. 83, 91-92 [65 L.Ed.2d 619, 628, 100 S.Cr. 2547].) The
legitimate expectation of privecy must-exist in the particular area
searched or thing seized in order to bring a Fourth Amendment
challenge.” (People v. Hernandez (1998) 199 Cal.App.3d 1182,
1189, italics in original.)

(McPeters, supre, 2 Cal.4thatp. 1171))

Assume, again, that Investigator Miller was Antorney Geragos's smployes end 2gent,
not def=ndant’s. and that what waes sczized Fom Miller’s custody was either defendant’s own
propersy that had been delivered to his counsel (ar his counscl’s agent) or constiruted a “client
file™ in which, for that reason, defendant had a legitimate expectation of psivacy. Even so, his
“standing” to contest the scarch of Mr. Miller's office is limited. As DeMassa v, Nunez, supra.
770 F.2d 1305 phrased it, the two factual inguiries by this court must be: *(1) in what items

coes he . . . assert a Jegitimate expecration of privacy; and (2) as to each such item, did a Fourth

Amendment vioiation occur (i.e., does the itemn f2ll within the scope of the warrant).” (Id. atp.

1508.)

8
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I “When 2 defendant only has stending to object to the seizure, then ‘the case is the
2 || same as though the [goods] had been found in plain view in a public placc and then seized,’

that is, the defendant may only contend that the police lacked grounds 1o believe that the items

e

were connected with criminal activity or some cther lawful basis for seizure.” (5 LaFave,
Scarch and Seizure (3d ed: 1996), Standing, § 11.3(d), p. 161 (fns. omirred), citing and quoting
§ || Unired States v. Lisk (7th Cir. 1975) 522 F.2d 228, 230.)

4=

v

7
3 I
3 THE SEARCH WARRANT, CONSIDERED IN LIGHT
OF ITS SUPPORTING AFFIDAVIT, ADEQUATELY
10 IDENTIFIED PROPERTY OF EVIDENTIARY VALUE
TO THE ONGOING INVESTIGATION, ONLY THAT
I PROPERTY. OR OTHER PROPERTY THE EVIDENTIARY
VALUE OF WHICH WAS IMMEDIATELY APPARENT,
i : WAS SEIZED
13 ‘
13 A, Inroduction
15 Defendant claims that the search of Bradley Miller’s officc “was conducted in

16 || violation of Mr. Jackson's rights 1o counsel, dus process, a fair trial and right against self-

17 ||incrimination, as well as his right against unlawful search and seizurc™ (Motion 14:6-21), and

Ts—runderPenat-Codesectionr 5585 subdivison (i HE ) Fhere—wasfa}-viotatonof-fedast—
19 || or state constitutions] standards™)], he may sesk to suppress cvidence for violation of any of

29 || thoss consttional rights. '

Defandent is mistzkan. As noted above, Penal Code section 1538.3 is properly wsed

21 ||only to exclude evidence obtained in violadon of & defendant’'s Fourth Amendmentright te be

25 {| £22 of unreasonable search and seizure. (People v, Stansdury, supra, 4 Cal.4th 1017, 104S.)

as B. Claimed “Overbreadih’™ Of The Warrant '
25 Defendant é:gucs that “The Warrant Was Overbroad On I[ts Face Because It
~7 || Excseded The Probable Cause Showing.” (Motion 14:25-26.) That argument boils down o

g ||his assertion that

]
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Despita the fact that the Affiant never mentions anything specifically
related to computers or computer files with regard to Mr. Miller, the

- search warrant includes language that allaws for the seizure of any and
3 all computers, as well as any and all items related 10 camputers. The
Affiant’s general statements, not specifically related to Mr. Miller, that
“many people use computers ta conduct their business™ and that “some
of the information sought to searched/seized may be contained on

6 compurters” . .. is blatantly overbroad and without any support from the
' statemeént of probable cause, (Motion 16:9-16.)

'

w

3 That argurmnent is reprised under the headigg, “TheVWa:_rant Was Overbroad On Iis
g ||Face Because It Lacked Particularity,” where defendant assests “The affidavit did not provide
10 || anv factual support, let alone enough 1o justify e finding of probeble cause, 1o suggest that Mr.
11 || Miller was in possession of any computer systems, or related items, that in any way relate 1o
12 || this case.” (Motion 16:17-23.)

Keep in mind that the investigators apparently had not observed the interior of Mr.

- (| Miller’s office so as to be ablc to state with absolute cmaint}; that he had computers in the

15 || premiscs. In the circumstances, the affiant was obliged to meke an educated guess that in this
16 || cweaty-first century, some 25 years after the founding of Microsoft, 2 modem-minded

17 || investigator officing in Beverly Hills would heve equipped himself with at lcast one computer.

3

1o || today’s busincss world.

20 C. Claim That The Search Went Bevond The Limits Of The Warrant

2t Defendant argues that the scope of the search itself exceeded the limits imposed by

2z ||the warrant end 50 “amounted to an impermissible general search.” (Motion 17:1-3.)

23 Defendant acknowledges that “the probable canse staternent ‘*'m:u.ser‘x on Mr. Miller's
14 allcoca role inrenting a storage unit, his alleged employment by Mr. J ack.son and his alleged
25 || presence at _ . Ir was permissible for the sheriffs to search for
26 ||documents relating to thosc activities.” (Motion 17:19-20.) He might heve added, in the
-9 ||interest of entire accuracy, that the warrant also authorized g search for *letters,

%5 || 2nd other documents releting to one or more members of , and or reflecting

n
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I || his receiptand later dispasition of property that had been stored in [ | facility.”
2 The affidavit in suppar: of the werrant recited that Investigator Miller was present
3 || during the filming of the “reburtal video"'ar. (Aff. 27:1-3). In
3 || conveyed \ information that she had letters from defendant .ina
3 was stored at . by Mr. Miller — documents that were missing when her

[13%

property was returned to her. (AZf. 31:1-7;32;23-29). The affiant declarcd his belief thart his

~4

showing “establishes probable cause to believe thet private investigatar Bradley G. Miller was
8 || employed by or acting as an agent for Michael Jackson or representatives or employess of

9 || Micheel Jackson in the . . . unlawful teking of .

10 || correspendence frem her stored con&nu." (Aff. 74:21-25.) Thec affidavit reflects that the

11 || storage unit was rented in Brad Miller’s name and billed to his business address, Affiant

12 || expressed his belief that
13 Basedon _ s conversation with the owner
4 regarding cusIomer access (o the storage unirt, it is reasonable 1o

) _ conclude that any entry into the storage unit, any search thereof, or the
13 taking of the notes storzd thers was done by Brad Miller or with his
16 permission.
17 Therefore, your Affiant also believes there is reasonable and probable
e cause to believe that Brad Miller, as a licensed, professional

investigator, may still heve the notes or some documentation in the form

19 of notzs, or correspondence, memoranda or other such writings
20 reflecting their transfer to someone else.” (Aff, 74:28 - 75:7.)
2) The warrant's specification of *letters, . | . and other documents relaiing
23 || o one or more members , and /or reflecting his [i.z., Miller’s] receipt and

=5 || later disposition of property that had beeq stored at that facility” was sufficient.

34

a3 (1) “Other Documents” [n "Plafn View”

26 In the coursc of the search, six video tapes, all with labels indicating their relevance
27 || "and rwo audio tazes were observed and seized. One of the tapes, Item No, 817
‘1s || and labeled *MJ Tel. 2-13-03," likely is evidence of nis ¥ telephone

I
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conversation. The other tape is labeled “Michae! Jackson
Those items cenainly “relate to cne or more members " They
are “writings™ withir the mezning of Evidencs Code sections 250 and 1521 and the latter's

predecassor, section 1500 (See Jones v. City of Los Angeles (1993) 20 Cal.App.4th 436, 440

[videotape); People v. Kirk (1974) 43 Cel App.3d 921, 928 [tape recording), People v. Enskat

(1971) 20 Cal. App.3d Supp. 1. 3 [motion picrure film]), and, by extensior, are “documents™
within the meaning of that word in the search warrant, considered in context.

Those tapes came w light in the course of a search for more particularly-described
“documents.” They were therefore in the “plain view” of the searching officers, and their
observations did not consrituu; a “search.” (Sec.drizona v. Hicks (1987) 480 U.S. 321, 328 [54
L.Ed.2d 347, 107 S.Ct 1149] [“merely Jocking at what is already exposed 10 view, without

disturbing it . . . is not a *search’ for Fourth Amendment purposes . .. ."].) The relevance and

‘evidentiary value of thase iterns was apparent, and would have been apparent to any reesoneble

investigaror.
In Horton v. California (1990) 496 U.S, 128 the Supreme Court rezffirmed the right
of officers to seize items of incriminating evidencs that come into their plain view while

conducting a search authorized by warrant even though the items are not narmed within the

4]

warrant. Such a seizure does not addinonally intrude on the occupaat’s privacy. (J4 at op.

'141-142.) The high court held it makes no difference whether the officers suspected or knew

z2bout the unlisted items, so long as that property was found during a lawful search for itzms
list=d in the warrant. (Id., at pp. 138-138.) )
Similarly, in Skelton v. Superior Couwrr (1969)1 Cal.3d 144, a warrent issued forthe
seerch of defendant’s residence and seizure of stolen praperty, including particularly-described
rings, dominoss, and engraved silverware. The afficzrs executng the szarch warrant brought
with them. unrelated burglary reports in the hope of “discovering property listed as stolen™in .
themn. In the course of the scarch, dangerous drugs and stolen property not particularly
described in the warrant were found 2nd seized. Our Supreme Court held that the additionsl

property was properly seized in the course of that thorough search, formmulating “what seems o

12
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1 ||us the rule that has been applicd without express articulation, in many similar cases, thus:

Whan officers, in the course of a bona fide effort 1o execute a valid search warrant, discover

19

3 ||articles which, though not included in the warranr, are reasonably identfiable as contraband,

they may seize them whether they are initially in plain sight or come into plain sight

4

‘W

subscquently, as a result of theofficers’ efforts.” (/d., 1 Cal.3d arp. [57.)

6 The Skelton court reasoned:

7 Since the warrant mandated a search for and the seizure of several

2 small and casily seccretad jtemns, the officers had the authority to
corduct an intensive search of the cntire house, looking into any places

9 wherc they might reasonably expect such items to be hidden. With the

issuance of this warrant, the judgment had already been made by a
judicial officer to permit a serious invasion of petitioner’s privacy. No
1 legitimare intersst is enhanced by impasing artificial restrictions on the
reasonable conduct of officers executing the warrant, No purposc is
subserved, other than that of an exquisite formalism, by requiring that
g when the officers discovered contraband in the course of this search -
they return to the issuing magistrate and obtain a second warrent
directing the scizure of the additional contraband.

15
16 || (2., p. 158.)
17 The fact that the tapes in this case were “mere evidence” and not conmraband didaat

+g—bartheir seizvre (Wordeny Hervden (1967) 38T TS 204 210 (18 T Ed 2d 787 794-794 87

15 ||S.Ct. 1642); People v. Slass (1973) 34 CalApp.3d 74, 82-83.)

20
21 (2) Comnuters
23 Dcfendant complains thet “the warrant describes all computer svstems, and all iterns

23 || relating to computer systems, without giving zny specific indications of what is to be

25 ||searched™ (Motion 16:19-21.)

~5 The computers were not desaribad as contraband, but as the likely containers of

-5 ||digitalized documents thar constitute relevant evidence. As the search warrant affidavit made
7 ||clear, there is no way t.o safely extract documents and information stored in a computer without

18 ||seizing much of the computer hardware and pezipherals for more careful examination away

13
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from the site wherz they are seized. The actual scarch of the computers® informational conenis
awaits defensc counsel’s long-averdue production of 2 “privilege log™; the govemment’s

acquisition of that information awails the court’s ruling on pending claims of “privilege.”

CONCLUSION

Defendant’s “outrageous govermnment conduct” theory is unsupported by the facts
mustered in'its support, and it is useless 25 a ground for suppressing evidencs. Hiz “standing”
to contest the search of premises in which he had no reasonable expectation of privacy, and the
scizure of property that has not been shown ta belong to him, is preblematic and limited. Itis
defendant’s burden 0 demanstrate he has standing, by competent evidence that Brad Miller
worked Tor Attorney Geragos, not him. In any event, the warran! authorizing the search of
Bradley Miller’s office was amply supﬁoned by a showing of probable cause. The search iself
was confined (o that required to locate the property described in the warrant. The searching
officers seized only those described items, and property that came te view in the course of the
search and appeared 10 have zvidentiary value.

The pending “Moation to Suppress [Pert []” shouid be denied.

DATED: June 30, 2004
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Respectfully submitted,
THOMAS W. SNEDDON, JR., District Attorney

oo A Bt B

Gerald McC. Franklin, Senior Deputy

Attorneys for Plairtiff
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N
5 I am a citizen of the United States and 2 rcsideﬁt of thc:l County zforesaid; [ am over
& ||the age of sighteen years and 1 am not a party to the within-entitled actien. My business
7 laddress is: Distict Attomey's Office; Cowrthouse; 1105 Santa Barbarz Streer, Sant2 Berbars,
g || California 93101.
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trus copy to counsel at the facsimile number shown with the address of each on the amached
14 ||Service List, and then by causing to be mailed 2 true copy to cach counsel 2t that addr=ss.
15 1 declare under penalty of perjury that the forsgeing is frue and correct.
16 Executed at Santa Barbarz, California on this 30th day of June, 2004,
O Lt o s
18 VALY |
s serald McC, Franklin
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INVASION OF THF DEFENSE FUNCTION

The scarch of defense invesdgator Bradley Miller's affice was an invasion of the defznse
_function in violation of Mr. Jackson's ight to counsel, under the Sixth and Fourtesnth
Amcxdments to the United States Cohsti;ution and Azticle I, Scction 15, of the Califomnia
Constitution. The threshaold issue is whether the government can justify such an invesion. If the
govemment cannot, it is not entitled to kesp or expleit the fruits of the invasion. The violation of
the senetity of the anorney~client rzlationship gives rise to its own remcdies. Cut ofan
ebundance of caution, we also bring up the vislation of Mr. Jackson's rights end the illegality of
the search under the Fourth Amendment and Penal Code Section 153 B.5.

' 1L

E Vv W THATB Y M1 R WaAS AN GAT
. WORKINGFOR T ORNEY WHQ WAS REPRESENTING MR. JACKSO

The government asserts tha the search of Mr. Miller's office Was not itoproper b;causc,

“[i]t was not known that Mr. Miller was employed by a lawyer retained by defendact when the

search was imtated " (Plaing ff’s Opposition at 2:18-20.) The bald asscrtion that the government

WIS not aware et Brad Miller warked for an aomey who repregented Mr. Jackson is made
without any svidentiary support. The government failed to provide a daclaration from the
District Attomey or from the law enforcement officers who conducted the search stalixlag that they
did not knew that Mr, Miller worked for Mr. Jacksor's lawyes, Mark Geragos.

Te the contrary, the evidencs cstablishes that the government kncw that Mr. Miller wes a
private investigator who worked for Mark Geragos, who represented Mr, JTackson. First, the
governmont knew that Mr. Geragos was an attsmey who warked for Mr, Jacksen aczarding to a
Sheriff's report dated Seotember 10, 2003. In that repert, Sergeant Robel describes “Jacksen’s
Attorney’s” as “Merk Geragos & Michzle Boote.” A wue and correet copy of that report is

REPLY TO PLAINTIFF'S OPPOSITION TC MOTION TC SUPPRESS PURSUANT TO PENAL CODE
SECTION 1538.5 AND NON-STATUTCRY GROUNDS (PART 1)
2
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attached hercla as ESh:.bJ.LA Second, the government kmew that Mr. Geragos had engaged in .
correspendence with .a lawycr who r:pr;:s:ntcd . 7 A
(Tbid.) Third, the govmrﬁcnt knew thar the subject of the correspondezcs

involved “numeraus items belanging to
which were alisgedly stored by Mr. Miller in 2 storage unit. Meton to Suppress Pursuant to
Penal Code Section 1538.5 and Non-Statutory Grounds (Part 1) ai 8.) Fourth, the govesnment
kaew that Mr. Miller wes an agent for Mr. Geragos with rzpard to this property. Cousisrcm with
that-knowlcdes, the search warrant for Mr, Miller’s cffics and the supporting zifdavit describes
the proporty that was rcferenced by : and Mr. Geragos in their corrcspondeace,
including “letters, i and other documents.”

In addition, the govamment also knew that Mr. Miller was a pﬁivatc izvestigator. Tom
Sneddon, himszlf, in 2n unortnhodox move, drove from Sente Bar‘t_:ura to Los Angeles and
surveilled Mr. Mill<"s office. (Sce Memorandum of Tom Sneddon dated Navember 10, 2003,
attached hereio as Ezb;_bnﬁ) Mr. Srizddon, himself, wok pictures of the affice, .He looked up
Mir. Miller's telephone number ip the 3eve-r]y Hills Yellow Pages. Mz. Sneddon, himself
braught with him 2 DMV photograph of Mr. Miller and met with . ‘ |

Therefore, Mr. Sneddon knew that Bradley Miller was

a private investgator warking for Mark Geragos before the search occurred.
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PRESSION OF FRUITS OF THE VIOLAT]ON OF MR. JACKSON'S SIXT
AMEND RIGHT TO COUNSEL IS AN . RI EDY

Ths Distric: Attomney claims that dismissal is the only approprizte remedy for invasian of
the sanctity of the defense function. He asserts that outrageaus government conduct ‘‘bars
prose=ution” and that ““dismissal of the casc is the only sanction.” (Plaintff’s Oppositior 5:5-8.)
This is bold, bu 1llegizal. The Distict Attorney i correct that caurts have found that ramedies
such as suppressien are not adequate to fully address outrageous government conduct.
Ultimazzely, dismissal may well be the only relief that is adequate 1o zddress the unconstitutional

REPLY TO PLAINTIFE'S OPPOSITION TO MOTION TO SUPPRESS PURSUANT TO PENAL CODE
SECTION 1228.5 AND NON-STATUTORY GROUNDS (PART 1)
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intrusion into the defense function. At thc‘appropriatc time, Mr. Jackson intends to move the
Court to dismiss the casc bused on this and otker conduct.

Eowever, in the interim, the government must not be allowed to benefit from the fruits of
this illegal intrusion.! There mustbe an aveilable remedy for this consttutionsl vialaton to
address thc fact that the government is now in position to usc the illegally obtained materials
against Mr. Jackson. Suppressior is that remcdy.

IV,
0 OVE 6] i S A
\%1 TON R.J SON'S FOU TRI

Mr., acléon's right to privacy under ths Fourth Amendment was violated by the
government’s search of the offics of his Jawyer's investigator. Mr. Geragos wzs representing Mr.
Jackson while Mr. Jackson was the target of the criminal investigad ur;. Mr, }\«ijlllcr worked for
Mr. Geragos. Materials in the conwol of Mr. Geragas, including atwmcy-di:nt materials and
attorney werk product, belonging to Mr. J ackson were seized during the search,

The United States Supreme Court, in Xaez v. United States (1967) 385 U.S. 347, 351
held that;

[T he Fourth Amendment protects pcoﬁlc not places. Whata person kaowingly

cxposcs to the public, even in his own fome or office, is not 2 subject of Fourth
-\.mcnam:m pmtccuon Bwt what he sezks w0 ) preserve as s privale, even in an area

u
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Thersfore, we-have stated alternative grounds for relief. Here Mr. Jackson hes 2 right to
privacy in his lawycr’s investigative activities. The unlawful search and seizure of Mr. Jackson’s
lawyer's investigator's office is a direct violation of Mr. Jackson's right to privacy. Under ez
¢ violatan of the privacy right of  person gives rise to & mation to suppress. -

The District Attorney has conflated Mr. Jackson's arguments for the purposes of refuring

themn. Mr. Jackson does seek to suppress this ovidence based on the violation of his right to

* Again, the Court ordered the defense to address the issus of the unlawfulness of the
search of the d=fense investigator's office 2t this time and has allowed the defense to address
other issues ]ater,

PEPLY TC PLAINTIFT 'S CPPOSITION TO MQTION TO SUPPRESS PURSUANT TO PENAL CODE
SECTION 1532.5 AND NON-STATUTORY GROUNDS (P~RT 1)
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counscl. However, Mr. Jackson also sccks suppression of the materials scized on Fourth
Amendmeat and Penal Code Section 1538.5 grounds, '

Itis a violation of the Fourth Amendment to use a search warrant to view 2l of the
information stored oz an investigators computer and in his office. In addition to the fact that
such a violztion constitutes an invasion of the defnse function, and requirss dismissal. the
violation of the ettorney-clicnt rel atonship provides an independeat basis under the Fourth
Amendment ‘0 suppress and return the materials seized from Mr. Miller's office.® (Ses Kar v.
United States (1967) 285 U.S. 347.)

V.
G . WAS" ED EC MASTER PRIOR
T E H

This is a ciminal case and Mr. Jacksor's liberty i3 at stake. His constitutional rights are
ctitled te neither more nor less prot=stion than anyons elsc. The District Atorney tries to
trivialize the substantial invasion of Mr. Jackson's right to counsel by comparing Mr. Miller’s
role to that of an expert witness in g civil case.

The District Atterney’s assertion that a private investigator hired Dy an attorzey in a
criminal case is analegous to an expert hir=d by an attorney in a civil lawsujt, like the

cuvironmental consuliant in PSC Geothermel Services Co, (Plaintiff’s Opposition 4:10-17), is

mistaken. An investigator working for a criminel defznse attorney who represents a person who
is the target of a criminal investigation is distinguisheble from an expertin a civil case. The

earch of an environmental consultent's offico does not implicate 2 defendant’s Fifth and Sixth
Amendment rights to due process and assistance of counsel.

For the purposcs of analysis and operntion of the attorney-client rzlationship, a defensc

* The issue of attorney-client privilege with regard to the specific itemns, in perticular the
hard drives of computers, cannot be addressed at this time. As the Court was informed, prescat
dcfenss counsel has not had access to the camputer, or to the Encase mimor images in the
posscssion of the District Attorney, in time to de such an analysis. We belicve that such ea
analysis wil] tak= an additional month,

REFLY TOPLAINTIFr'S OPPOSITION TO MOTION TQ SUPPRESS PURSUANT TO PENAL CCDE

SECTION L538.5 AND NON-STATUTORY GROUNDS (BART 1}
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1| investigator stands in the samc position as the attomey. (Peaple v. Meredich (1981) 29 Cal.3d

2 || 683, 690, n.2)) This 5as not been said of a copsultent in 2 civil 1aw5ui£. When searching a

3 || critninal defense lawyer's affice or that of his investigator, lew enforcoment must cmploy 8

4 || special master under Penal Céde Section 1524. The falluce to do so or to take other meaningful

5 |} st=ps to protect the interests of M, Jackson require suppression of the items seized. (Scc Kdts w.

6 (| United States (1967) 389 U.S. 347.)

7 V1L

8 CHWA WA A N ITS FACE DUE TO A { OF

g PARTICULARITY,
10 The Distict Attorncy asserts that “the affiant was oblig=d to make en educated guess”
21 || (Plaintif’s Opposition 10:15-17) that Mr. Miller's office would contain at least one computer.
12 || Feir enough, but such an educatsd guess canmot justify taking all computers end computer-related
13 [| materials in the office without oy psrticular showing of what natsrigls arc or are not relevant to
12 || the case based on probeble cause. .
15 The iters 1o be seized in a scarch warrant must be described with particularity. Tadng
16 || all cazputess is no different than taldng svery pi=c= of paper and every file in 2 file zabizet.
27 || Worse vet, here thers was not a showing of goad cause for seizing any single item in the
12§} computer |t elone good cause for :aking all of them,
13 ViL
20 H A TED N SSIB GE SEAR
21 The governiment seized jtems not listed in the described property portion of the search
22 || warrant that were neither contraband nor evidencz of 2 ﬁimc. The Distriet Attarney assezts that
23 || six vidcatapes had “labels indicating their relevanes" end that two audio tapes were
Za || “observed” and seized. (Plaintiff's Opposition 3t 11:26-27.) One qudjotaps was labzled “MJ

5 Tel. . 2-13-05"ard the other was labeled *Michzel Jacksan ' Hawever, the District
25 || Anorney misses the point
27 Relavance is not the standard of probable cause neesssary to justisy a search cutside the
28

REPLY TO PLAINTIFF'S OPPOSITION TO MCTION TO SUPFRESS PURSUANT TQ PENAL CODE
SECTION 1£38.5 AND NON-STATUTCORY GROUNDS (PART 1)
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scope of 2 warrant. The right fo scize eviderce cutside of the particularized descriptior of
property listed in the warrant requires that it aithey plainly be cootraband or evidculcc of & cime.
To be evidence of a crime, there must exist probable cavse to .make the warrandless seizure and
not merely an after the fact beliefin “relevance.” Here, no tapes were described, ne permission
wes granted to search for or scizz wpss, and the officers anpgaged in & general search for what
they deemed relevant. The United States Supreme Court has held that this type of search is
uncanstitotional. 'n Lo-Jt Sales, Inc. v. New York (1979) 442 U.S. 219, 326, the Court held that
“a warranr authorized by a neutral and deteched judicial officer is 2 more reliable safeguard
apainst improper searches than the burried judgment of a law enforcernent offcer cagaged in the
often compeddve enterprisc of ferreting out 2 =xime,™

In Lo-Ji Sales. Inc., the United States Supremc Court held that the determination of

probeble cause must be made by the magistrate in advance of the search. The Fourth

Amendment is not satisficd by & detcrmination made durne the search. Hzneg, the Court

rejected the idea of allowing a mayistrate to accompany officers to the premises to make a
de'tcmtinatic.m of what could bz seized. Hers the officers, on their own, meds determinatons of
relevancy once they obtained access to the premiscs.

The District Attorney asserts thar this evidence wag “incriminating” and in “plain view”

of the offcers conducting the search. (Plaintiff s Opposition at 12.) The clairh that anything

[} [} (18] [N (]
th 12} 13 (] [\

3
<

labzled with the word 1s incriminating is misteken. Except for the audiotape labeled
“Tel, »2-1‘3-03“, none of the items seizzd have a Gtle that even arguably suggests that the
content of the tape is r=levant

Furthmore, the “plain view" requires that officess can actually vicw what they arc
seizing, prior to the seizure. Here, the video and sudio tapes were not viewabls without actually
picking up the tepes and puttng thar into a VCR or a cessette player.

The District Attorney claims that these items werz in “plain view” under Arizona v, Hicks
(1987) 480 U.S. 321, 328, (Plaintff's Opposition 12:8-11.) The prosccutions reliancs on Hickr,
however, is misplaced. In Hicks, the United States Supreme Court held that 2 police officer’s

REPLY TO PLAINTIFF 'S OPPOSITION TO MOTION TO SUPPRESS PURSUANT TO PENAL CODE
SECTION 1538.5 aND NON-STATUTORY GROUNDS (PAZT 1)
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moving of sterco cquipment to read the serial numbers constituted an unreasonable search

because it was not sustainable uader the “plain vww" doctrine. (Arizona v. Hicks (1987) 480
U.S. 321.) Here, the government seized videa and audia tapes based on the labels of those tapes.
Even if tim labels of those tapes were in “plein vx"cw," the ;ontcné of the tapes were not
viewable. The government’s actions, in scizing the tapes, and |ater viewing 2nd listening to
them, was more ot an unreasonablc search thea the scarch in Hicks.
VIIL
CONCLUSION
For all of the foregoing rcasons, Mr. Jackson respectfully submits that the Court issus an
order; () suppressing the matcriais seized from defonse im;:sri gator Bradley Miller’s office; (2)
directing that thosc items be renumed to Mr, Jackson’s present attomeys; and (3) for such other

relief as the Court may deerm just and proper.

Dated: July 5, 2004
Respectfully submited,

COLLINS, MESEREAU, REDDOCK & YU
Thomas A. Mesereau, Jr.

Susan C. Yu -

KATTEN MUCHIN ZA VIS ROSENMAN
Steve Cochran
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Atterneys for
MICHAEL JOE JACKSON
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PROOF OF SERVICE
I, the undersign=d declare:

] am over the age of 18 years andnote party o the within action. [ 2m employed in ths County
of Santa Barbarz. My business address is 233 East Carrillo Stre=t, Suite C, Santz Barbara, California,
93101. ' )

Cn July 6, 2004, I scrved the forcgoing documemt REPLY TO PLAINTIFF’S
OPPOSITION TO MOTION TO SUPPRESS PURSUANT TO PENAL CODE SECTION
15385 AND NON-STATUTORY GROUNDS (PART 1); MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT THEREOF on the interested parties in this action by d=pasiting
a true copy thereof as follows:

Tom Speddon

Gerald Franklin -

Ron Zonen

Gordan Auchinclass
District Attomey

110S Santa Barbara Strect
Santz Bardara, CA 83101
568-1398

BY U.S. MAIL - [ am rsadily familiar with the firm’s practice for collecticn of mail and
processing of correspondence for mailing with the United States Postal Service. Such
carTespondence is depasited daily with the United States Pestal Service in 8 sealed envelope
with postage thereon fully prepaid and deposited during the ordinary course of busincss.
Service made pursuant to this paragraph, upon motian of & party, shall bc presumsg invalid
if the postal cancellation datc or postage meter date on the envelope is more thaa one day

—

“d

< 3 MY
J..«—éc—é&ﬁé-eru’s.yumu

BY FACSIMILE -I czused the shave-referenced documnent(s) to be gansmitted via facsimile
to the interested partics at

_X_ BYHAND- I causcd the document to be hand deliversd to the interested parlcs at the address
above.

X_  STATE - Ideclarc under peaelty of perjury under the laws of the Stat= of Californiz that the
above is trye and correct

Executed July -6, 2004, at Sants Barbara, California.

M/Dm_a._i

Carol Dowiing




PROOF OF SERVICE
1013A(13), 1013(c) CCP

STATE OF CAUFORNIA, COUNTY OF SANTA BARBARA;

I am a cltizen of the United States of America and a resident of the county aforesaid. I am employed
by the County of Santa Barbara, State of Callfornia. I am over the age of 18 and not a party o the within
action. My business address Is 312-H East Cook Street, Santa Maria, Callfornia,

On _JULY 8. 20 04, I served a copy of the atached ___QRDER FOR RELEASE OF REDACTED
DOCUMENTS  addressed as follows:

THOMAS W. SNEDDON, DISTRICT ATTORNEY
DISTRICT ATTORNEY'S OFFICE

1105 SANTA BARBARA STREET

SANTA BARBARA, CA 93101

THOMAS A. MESEREAU, JR.

COLLINS, MESEREAU, REDDOCK & YU, LLP
1875 CENTURY PARK EAST. 7™ FLOOR
LOS ANGELES, CA 90067

X FAX
By faxing true copies thereof to the receiving fax numbers of: _805-568-2398 (DISTRICT ATTORNEY):

310-861-1007 (THOMAS A, MESEREAL, JR) . Sald transmission was reported complete and without error.
Pursuant to California Rules of Court 2005(1), a transmission report was properly issued by the transmitting

facsimile machine and Is attached hereto.

MAIL

By placing true copies thereof enclosed In 3 sealed envelope with postage fully prepaid, in the United
States Postal Service mall box In the Qty of Santz Maria, County of Santa Barbars, addressed as above. That
there Is delivery service by the United States Postal Service at the place so addressed or that there Is a regular
communication by mail between the piace of malling and the place so addressed,

PERSONAL SERVICE

By leaving a true copy thereof at thelr office with their derk therein or the person having charge
thereof.

EXPRESS MAIL

By depositing such envelope In a post office, mailbox, subpaost office, substation, mali chute, ar ather
llke fadlity regularly maintained by the United States Postal Service for recsipt of Express Mall, in a sealed
envelope, with express mall postage paid.

I certify under penalty of perjury that the foregoing is tue and comrect, Executed this 8™ day of

JULY , 20.04. at Santa Marla, California.
(ke & whagr,

CARRIE L. WAGNER 4




