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TO THE CLERX OF THE ABOVE ENTITLED COURT AND TO THE DISTRICT
ATTORNEY OF THE COUNTY OF SANTA BARBARA, TOM SNEDDON, AND DEPUTY
DISTRICT ATTORNEYS RON ZONEN, GERALD TFRANKI™ AND GQORDCON
AUCHINCLOSS: '

PLEASE TAKE NOTICE that Defendant Michael J. Jackson hereby moves and on July 5,
2004, at 8:30 =.m,, or as soen thereafter as the matter may be heard, in the above-entitled court, will

move the Court for an order setting aside the Indictment filed on April 30, 2004, ar for such othe

and further relief as the Court m2y deem just and proper.' Reliefis required becanse: (1) the lawful
evidence presented to'the grand jury was insuﬂi:iént 1o show the requisite probable cause of the
elements of the crime charged; (2) that the lawful evidence received by the grand jury did not creare
a strong suspicion that the erimes of conspiracy to coramit child abduction, falsc imprisonment and
extortion, lewd act upon a child, attempt to comumit a lewd act upon a child, end administering an
intoxicating agent to assist in commission of a fclony occurred; and (3) the government’s conduct
befores the grand jury proceedings and the introduction of testimony inadmissible over objecton at
trial was so prcjudi}:ia; as 1o require the entire indictment to be set aside.

i

i
i
i

i

'Petitioner makes this motion pursuant to Penal Code § 995 at the earliest time practicable given
the Hming of the arraignment on the indictment and the excessive length of the grand jury
transcript Mr. Jackson intends to address other issucs periaining to the government’s conduct
and to the procsedings before the grand jury at a subscquent time.
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The motion will be based on this Notiee of Metion, the Memorandum of Points and Authorites
served and filed herewith, the grand jury trenscript, such supplemental memoranda of points and
authorities s hereafter may be filed with the court, all plcadings and dscuments hetetofore Sled with
the Cowt and such oral argument as may be preaented at the hearing on the motion.

Dated: June 29, 2004

COLLINS, MESEREFAU, REDDOCK & YU .
Thomas A. Mesereau, Jr.
Susan C, Yu

- KATTEN MUCHIN ZAVIS ROSENMAN
Steve Cochran -
Stacey McKee Knight
SANGER & SWYSEN .

_Fobert ML Sa.uger
-~ Attmmeys for
MICHAET JOSEPH JACKSON
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INTRODUCTION

remarkable.” The transcripts reveal a complete disregard on the part of the prosecutor for-his
duties to present evidence fairly and accurately and to behave in a fashion that would heve been
approved by a judge. .'

Information was freely conveyed to the grand jurors without regard to the rules of .
evidence. The prosecutors bullied and argued with witnesses. The prosccutors became involved
in what appearcd to be personal arguments with other witnesses. At lcast once, the prosesutor
vouched for his own version of events while not under oath and accused witnesses of lying.
Witnesses were told not to provide information to the defense. Prosecutors suggested without
foundation that Mr. Jackson’s defense investigation is improper. The prosecutors ran the
proceedings as if they employed the grand jurors. They proceeded by innucndo and sarcasm,
impugning Mr. Jackson by ridiculing those allegedly associated with him and even those who
sought to legally represent him.

. MTr. Jackson is 2 celebrity, however, as this court has duly noted, he is entitled to due
process and fundamental fairness like everyone else. He is entitled to no more, but no less

consideration, than anyone else who stands accuscd by the govemment. Here, the prosecutors

allowed themselves to act in a fashion that, one would hope, they would not act in any other cese.

It is up to the Court at this time to look critically and dispassionately at the manner in which this
grand jury proceeding was conduc:tcd and call it for what it is.
’I&ng'only one examplc from dozens, no Court has ever condoned the kind of graad jury
decorum exhibited by Mr. Sneddon during anexchange with witness ' 3
Q Did you at the timc that you heard that these cerious charges had been leveled
agzinst a worldwidc known entertainer, ever come to the DA's office and say,

“Hey, Mr. Sneddon, I've gorthese . .oz 'Theard about these, _ .,”oF,
“You might want to know this.™ Did you ever do that before you went on national

A No. Ifound the DA’s office to be hostale when I called. I found the head DA,

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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that being yourself, ta be very uncaoperative. .

In fact, I called your office in the beginning to ind out whether my client’s son
was the person who was charged with molestation. You initially refused to tell
me. ! aslzed you if my clicnt’s son was dying, You initially refused to tell me. It
was only after I'told you that I might have to tell the press of your reaction that
you called back and then t2ld me.

1 found your attitude, conduct 1o be very hostile, and not a office that would be
wanting to hear from me, peried. )

Now_, dI hsve other mformation. And if you want to ask me other information, 1l
provide —

Q That is a total — that is nor the way that conversation went and you know it.
A You know it too.

Q I explained to you why at that ime we couldn’t tell who the vietim was.
Because nobody knew the family at that time, did I not?

A No, you didn’t,
Q And then you said, “Wouldn’t you as the father wanr to know if the child was

sick?” And ]I said to you, "“Okay. I'm goingto tell yoir”” And I did tell you the
child was fine, did I noz? :

CAT tell vou, ] remember the conversation specifically becausge I tock notes.

QSodosL

®RT 715:19-71 _6:25:)

" The tra;sc:lpt reveals that Mr, Sneddon was personally upset by the fact that
had emberrassed him by making public statements to the media. Mr. Sneddon, through bulling
tactics, inadmissible cﬁdmce, and his own personal vouching for his version of cvents, wanted
to dést-oy this witness and establish to the captive grand jurors that he, Tom Sncddon, was the

victor. This was an outrageous displsy of power that would not be allowed before a judge in any

open court.

There is no case in the history of the State of California that has condoned anything like

the abuse of power demonstrated in this grand jury proceeding. Itis a paradigm of what 2
prosecuior is not allowed to do behind closed doors and a case in which the indictment must be

sct-aside. K

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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PROCEDURAL SUMMARY

The District Attoroey officially commenced th15 action on Nevember 18, 2003, with e
massive, media-covered search conducted at Mr, Jeckson's home and ather locations.. On
November 19, 2003, the District Attorney held s press conference to announce an arrest warrant
alleging vialations of Penal Code § 288 (a). M. Jackson voluntarily sutrendered to the Santa
Barbara County Sheriff on November 20, 2003.

The District Attomey filed a coraplaint on December 18, 2004, The complaint alleged
seven counts of Penal Code § 288(a) aud two counts of Penal Code § 222.

Mr. Jackson appeared for arraigrunent on the complaint on January 16, 2004 and entr;'rcd
pleas of not guilty. In March 2004 the prosecution convened a grand jury in Licu of a preliminery
hearing. After hearing 12 days of evidence and a day of argument presented by the District
Attomey, the grand jury returned an indictment on April 21, 2004. The indictment allcggd
violations of Penal Code §§ 182, 288(a), 664 and 222. , '

Mr. Jackson sppearcd for araignment on the indictment on April 30, 2004, He entered a

ples of not guilty to all counts. . . -
E SO-CALLED FACTS PRES D TO \D JURY

The grand jury proceedings in this matter spanned from Mareh 28, 2004 1o April 21,
2004, producing an cight-volume transcript of more then 1900 pégcs. Much of what was
presented was inadmissible over ohjection at trial,
A BACKGROUND

. NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
(Penzal Code § 995) ;
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L. ~ THEPERFUNCTORY PRESENTATION OF DEFENSE MATERIAL PROVIDED
TO THE PROSECUTION
The District Attorney introduced exculpatory materials, provided by dafense counsel, to
the grand juryin a pa‘ﬁmcfory manner that undermined the grand jury’s obligaticn to
independently cvaluated those materials.

Mr. Zonea compared the presentation of those materials to a gmd- school” assignment.

(RT 835:12016.) He went on to inform the jurors that the statements of Mr. Jackson’s counsel

“were made by them in their role as partisan advocates for the accused, not zs witnesses.” (RT
837:7-9.) He commented to the grand jurors that “[m]uch of the matecizl in the 61 exhibits
contaiﬁ hcarsay statements, or refer to cvents that have already been testificd to before the Grand
Jury in this proceeding.” (RT 83 7:'22-25 .) After commenting on the matcrials, he smated, *[t]he
District Attorney submits the zﬁatcrials presented b}_'the defense without commenting on its
character, weight, importance, relevancce, or materiality. (RT 838:11-16.) Adfier claiming that the
District Attormney would nof comment on the defense evidence, Mr. Zonen stated, *“[i]t is for you
to 'd'::;:ide whar weight or significance, if any, should be givén to those unsworm staternents in
determining whether additional witqcsscs or evidence should be produced.” 838:17-20.) He
stated “[y]ou are advised that the materials in the exhibits portion of the binder contain
statcments and information that were not made under oath.” (RT 841:15-16.)

The District Attorney’s improper commentsary prevented the grand jurors from viewing
the exculpatory evidence independently. Poinrting out that statements are “unsworn” and
“hearsay’ to a grand jury made up of laypersdns had the effect of asking the grand juy to
discount éxculpatory evidence as less valuable than the handpicked evidence preswtea by the
prosecution. . '

The District Attorncy encouraged the grand jurers to read through the material at a fast

.pa&e and belittled the valuc of the evidence by stating that it could be “fgured out.” In response

1o a guestion from a grand juror regarding whether the prosecution wanted them to “read the
whole thing today”, Mr. Zonen stated, “[yJou’ll figure this out fairly rapidly,” (RT 843:24-544:4.)

NOTICE OF MOTION AND MOTION TO SET ASIDE THE ]NDICTIYIENT
(Penal Code § 995)
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Furthenmore the District Attorney removed 9 of the 60 exhibits and obscured portions of
10-other exhibits. (RT 838:2-5.) So much of the evidence presented to the grand jurors was
“blacked our” that it prompted one of the grand jurors to 28k th= prosecuiors, “[djid you guys get
any sleep this weekend.” (RT 839:15-16.)

. ARGUMENT
L

THE GRAND JURY PROCESS IS DESIGNED TO PROTECT THE ACCUSED FROM

UNWARRANTED FROSECUTION

The grand jury process in California is a real, not perfunctory, safegeard to & person
accused. In Johnson v. Superior Court (1975) 15 Cal. 3d 248, 253-254, the Supreme Court
emphasized the importance of the grand jury in our system of justice:

The grand jury’s historic role as 2 protective bulwark standing sohdly between the

ordigary citizen and an overzealous prosscutor is as well-establiched in Cahforma

ag it is 1n the foderal system.

The Supreme Court has enumerated four componcnts 1o the grand jury process:

First, the prosecutor must not abuse his or her trust in the secret grand jury room. The

I prosecutor has a duty to present the case fairly both as to the facts and the law. (Joknrson v.

Superior Court (1975) 15 Cal. '3 248; Cronmiskey v. Superior Courr (1992) 3 Cal. 4* 1018.)

Second, the grand jury must deliberste in 2 fair and impartal fashion, untainted by bias,
prejudice, public opinion or inflammatory evidenec. (People v. Backus (1979) 23 Cel. 3d 360.)

Third, the grand jury must determine if “a man of ordinary caution or prudence could
entertain a strong suspicion of guilt of the accused, apd if some rational ground cxists for an
assumption of guilt the indictment will not be sct aside.” (People v, Backus (1979) 25 Cal. 3d
360, 387.)

Fourth, the matter is then submitted to the trial court which must determine under Pengl
Code Secnon 995 whether or not the dcfc.udzmt has been.indicted without probable cause. (Penal
Code § 993 Greenberg v, Supzrior Court (1942) 19 Cal 24 319.) '

In the case of this indictment, the first three protections failed and it is now up to the

NOTICE OF MOTION AND MOTION TO SET ASIDE THE ]fN’DICTI\&ENT
(Penal Code § 995)
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Court to proteet Mr. Jackson against an ovemcalol;s prosecutor and an mmproperly retumed
indictment. As argued below, the prosecutors abuscd the grand j{lry process. They bullicd

witnesses, they allowed extramely prejudicial material to fresly come befors the grand jurors,

_they gave short shrift to the law, they vouched for their version of facts over that of sworn

witnesses, they argued improper inferences and the grand jurors succumbed to their influence.

Onc kas only 1o think about how these proceedings would have béen different if the
accused’s attorney were there to object or if a judge had heard the proceeding iz open cou1;t
How much of what went on to influence and prejudice this jury would have becn admissible over
objection at trial? That legal question pursuant to Penal Code Section 939.6 must now be
answered by this court. The court then must not only excise the inadmissible material but must
also determine whether or not the prejudicial effect of the inadmissible material and the conduct
of the proseciors caused prejudiee to the grand juror’s ultimate decision,

I
THE TRIAL COURT THAT MUST DETERMINE UNDER PENAL GODE SECTION
995 W , OR NO : . USED ITS POWER IN G
: INDICTMENT

Penal Code Section 995 providcs thal an in indictment mmust be sct aside when:

(2) Subject to subdivision (b) of Section 9953, the indictmnent or information shall
be set aside by the court in which the defendant is arraigned, upon his ar her
motion, in either of the following cases: )

(1) Ifitis an indictment:

(A) Where it is not found, cndorsed, and presented as preseribed in this code.

(B) That the defendant has been indicted without reasonablc or probable cause.

The coutt in People v, Boekm, (1969) 270 Cal.App. 2d 13, stated that the trial court, in
reviewing the indictment, must look to the quality of the evidencc as well as the correctness of
the procedures leading up to the indictment:

The law gives an indicted defendant protectiop against abuse of a grand jury's

gower. The supcrior court is empowered to set 2side an indictment whea it is not

ased upon the required quality of evidence, or is otherwise not found, endorsed
or presented as required by law, : al) '

Und& People v. Morris (1988) 46 Cal3d 1, a finding of fast must *“be an inference drawn

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
(Penal Csodc & 995)
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from evidence rather than . . . 2 mere speculation as 1o probabilities without evid;:ncc” (ibid.) —
and must logically flow from other facts cstablished in the actdon. (Jd., at 21; Evidence Code, §
600, subd. (b).) While a coﬁrt “may speculate about any number of ecenarins that may Lave
occurred,” 2 reagonabie inference “may not be based an suspicion alone, ;:. on tmagination,
speculation, suppositicn, surmise, conjcciure, or guess work.” (People v. Marris, supra, 46 Cel.3d
a121) ' .

A grand jury transeript must contain some evidence to support each clement of the
charged offense or cleuse. (Garabedian v. Superior Court (1963) 59 Cal. 2d 124; Berber v.
Superior Court (1991) Cal.App. 4™ 793, 795.). '

 The inferences drawn from the evidence must be reasonable. If they are “‘specnlative,” it
is the reviewing judges’s duty to 'discard those inferences that “derive their substance from
guesswork, speculation, or conjecture.” (Birt v. Superior Court (1973) 34 Cal.App. 3d 934, 938.)
The Court has the duty ';0 “resolve the issue in light of the whole record” and “mey not lirit [its]
appraisal to isoleted bits of evidence” selected by the prosecution. (People v. Joinson (1980) 26
Cal, 3d 557, 57"/;)

As will be argued below, this indictment is not supparted by cvidence or reasonsble
inferences. It must be set aside, partdcularly the conspiracy eount with regard to which there is no
proof of the clements of cons;:iral:y.

As will also be shown below, the prosezution abused its power and violated its duty to go
into the grand jury room and present the evidence fairly and accurately. They offered and allowed
evidence extremely prejudicial to Mr, Jackson which would have never been a]low:=d over
objection at trial. In fact, much of the most prejudicial prosccutorial conduct and evidence
probébly would have~bean excluded by a trial judge sua sporre. Had a trial jury heard even
portions of it, = mistrial would have been the only remedy. Here the only remedy naw is to sct

aside the indictment.

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
(Penal Code § 995)
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SUSPICION OF THE FLEMENTS NECESSARY TO SHOW MR. JACKSON WAS
' PART OF A CONSPIRACY
Although this indictrment must be sct aside dus to the prejudicial effect of the misconduct of

the prosecudonn, it is also the case that the elements of the crimes charged are aot supported by
the evidence which was presented which would have been admissible over objection s trial
(Penal Code Section 939.6.) The clements of conspiracy sre specific and reqnire proof that the
accused, himself, is actually guilty. In this case, there was innucudo; guilt by association and 2
remendous amount of inflammatory and prejudicial materdal There is no way for this court 10
guess how the grand jurors might have reacted overall if they had been properly presented with
juar the evidence, However, for the purpase of this analysis, it is clear that there was no rational
basis 10 find that Mz, Jackson was a conspirator based on the law of conspiracy itself.

CALITIC 6.10 defines conspiracy as: .

‘A conspiracy is an agrcement entered into between two or more persons with the

specific intent to agrec to commit a crime and with the further specific intent to

commit that crime, followed by an overt act cornmitted in this state by one [or
more] of the partics for the purpose of accomplishing the object of the agreement.

Conspiracy is e crime, ‘
In order to find a defendant guilty of conspiracy, in addition to proof of the

unlawful agreement and specific intent, there must be proof of the commission of
at least one of the acts alleged in the indictment to be [an] overt act[s] and that the
act committed was ag overt act. It is not necessary to the guilt of any particular
defendant that defendant personally committed the overt act, if he was one of the
conspirators when the alleged overt act was committed.

The term "overt acl”" mezns any step taken or act commitied by one [or more] of
the conspirators which goes beyond mere planning or agreement to cormmir 2
critne and which step or act is done in furtherance of the accomplishment-of the
objcct of the conspiracy. -

To be an "overt act”, the step taken or act committed need not, in and of itsclf,
constitute the crime or even an attempt to commit the crime which is the ultimate
object of the conspiracy. Nor is it required that the step or act, in and of itself, be a
criminal or an unlawfil act )

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
(Penal Code § 955)
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Conspiracy 15 a specific intent cn':he, with the intent divided inwo two elements: (a) the
intent to agree or conspire, aad (b) the intent to commit the offense which ic the object of the |
con@iran}’. (People v. Backus (1979) 23 Cal.3d 360, 350.) Accordingly, t5 picve a particular
person committed a particular offense, the prosecution must show not only that that person
intended to agree with his co-conspirators but also that he and they intended to commit the
elements of that offense. (Pecple v. Horn (1974),12 Cal.3d 290, 296.)

A. Proof of Intent to Agree or Conspire |

There is simply no evidence that Mr. Jackson had the specific intent to agree or conspire
with anyone about anything. The prosecution called witnesses who lacked personal knowledge
2s 10 the nature of Mr. Jackson’s relationships with the alleged co-conspirators. In particular,

: were asked to tesﬁﬁ regarding Mr.
Tackson’s personal and business affairs. Despitc their lack of personal knowledge, these
witnesses were allowed to speculate regarding Mr. Jackson’s involvernent with the peopls named
as co-copspirators in the indictment. Furthermore, none of this evidence established probable
cause to belicve that Mr. Jackson had the specific intent to agree or to conspire with the alleged
co-cﬁnsPimtors. | '

B. Proof of Specific Intent to Commit Specific Crimes

The indictment must be set aside l:;ecausc the grand jury was not presented with
admissible cvidence thar established Mr. Jackson had the specific intent to commit the particular
crimes that are alleged 2s the object of the conspiracy. The pms-ecution prescnted the grand jury
with speculation and innueado to suggest that Mr. Jackson was involved in a criminal
conspiracy. Nothing presented to the grand jury established that Mr. Jackson had the specific
intent to commit the elements of the allcged conspiracy’s three target crimes of false
imPﬁsdnmeng child abduction and cxtortion ‘

CALTIC 9,70 states that & conviction £or child abduction requires proof of the following .

elements: .
1. A person took, enticed away, kept, withheld, or concealed 2 child;

That person did not have a right of custody of the child;

2.
3. That person acted maliciously; and

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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4, With the specific intent to detain or conceal the child from a lawdiil
custodian. .

No evidence was presenied to establish that Mr, Jackson intended to commit any of the
elements of child sbducton, In parﬁéuiar? no cvidence was prescnted that would esteblish that
he specifically intendzd to act maliciously or that he specifically intended to separate
children from " . their lawful custodian.

The testimony ‘ . h o that Mr. Jackson was
av.;arc o . was inadmissible over objection at trial because it was uiterly
lacking in foundation There was no admissible evidence that Mr. Jackson had any personal
kmowledge of such an alleged crime and certainly no cvidence that he had the specific intent that
such a crme be committed.

CALTIC 16.135 states ther a convicton for false imprisonment requires proof of the

following elements: -
1. A person intentionally and unlawfully restrained, confined or deteined
another person, compelling him or her to stay or go somewhere;
2. The other person did not consent to this restraint, confinement or
detention. . i .
Nbo evidence was presented that Mr. Jackson had any knowledge that anyone intended to
confine or detain- N  Further, no cvidence was presented that established that Mr,

Jackson himself specifically intended to restrain, confine or detain

CALTIC 14.70 states that 2 conviction for extortion requires proof of the following

elernents:
1. A person obtained property from the alleged victim; o
2, The property was obtained with the consent of the alleged victim;
3. }'he alleagcd victim's consent was induced by the wrongful use of force or
ear; an
4. The person who wrongfully used force or fear did so with the specific

intent to inducc the alleged victim to consent to the giving up of his or her
property.

There was no evidence that anyone intended to commit extartion and.no evidsnce was

presented to show that Mr. Jackson specifically intended to commit any of the elements of that

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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Iv.
SOCIATIO THE PERPETRATOR OF A IS NOT
SUFFICTENT EVIDENCE TO ESTABLISH PARTICIPATION TN 4 CRTMINAL
' ONSP .

[S]o many prosecutors seek to sweep within the drag-net of'c;:snspiracy all those

who have been associated in any degree whaiever with the main offenders. That

there are opportunities of great oppression in such a doctrine is very plain, and it

. is only by circurnseribing the scope of such all comprehensive indictments that
they can be avoided. '
(Krulwitch v. United States (1949) 336 U.S. 440, Justice Jackson concurring,)

Mr, Jackson is the onfy alleged co-conspirator who has been indicted despite the fact that,
even under the prosecution’s version of facts, ‘n.ased on inadmissible evidence, he was the least
invalved in the conspiracy of any of the alleged co-conspirators. While the government may
consider Mr. Jacksor o be the most attractive target of their investigation, it is notable that the
evidence linking him to an alleged conspiracy is inadmisslﬂ:le innuendo and spc:glaﬁgg,tbafhe
participated in & conspiracy based on his ass::c.:iaﬁ:on with the alleged co-conspirators. .

Mers association with the perpetrator of 2 crime is not sufficient to prove a criminal
conspiracy and there must be evidence of some participation in the commiission of the offense,
(People v. Manson (1976) 61 Cal. App. 3d 102, 126; ;Dor:g Haw v. Superior Court (19475 81
Cal.App.2d 153, 158.) Indeed, “[c]onspiracies cannot be established by suspicions.” (Dong Haw
at 158.) Evidence of an act which furthered another’s illegal purpose ig not, in itself, _su.ﬁicisnt 10
prove the person doing the act was 2 member of 2 cpnspira.c.y to accomplish the illegal purpose.
(People v, Samarjian (1966) 240 Cal. App.2d 13, 17; People v. Filla (1957) 156 Cal App.2d 128,
154: see CALJIC No. 6.18)) ' : ' |

The prosecution attempted to establish Mr. Jackson’s participation in a conspiracy by
showing his association with the alleged co-conspirators. - .

was asked to speculate on

- -

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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Mr. Jacksen's association with others, as well. The following is an example of .

testimony regarding Mr. Jackson’s relationship with =~ = which would not have been -
admissible at trial over objection that a sufficient fc;undation was not estzhlished and that his
answer is speculative: '

325:22-238

Q Okay, And what is his position at Neverland? ‘
A Honestly I"m niot sure what his position was. I mean, I know that he would just
come to the place, I mean, Neverland Valley. And he was also, I guess, trying to
become part of Mr. Jackson’s business, or trying to run his business or his -
traveling tours, that kind of stuff. That’s alll know. I mean —

testified to Mr. Jacksan’s business relationship with ' and

others. (RT 495-504.) The following are cxamples of . ' inadmissible testimony
used by the District Attorney to link Mr, Jackson to & conspiracy:

502:3-12 . . ‘

Q What is , S :

A A business that set up to produce Mirh=el Jackson projects, I assume.

Q Okay, Who are the principals in that business? )

A If there's any principal other than ', then I'm not aware of it.

Q Do you know if Michacl Jackson is involved in that company?
A Iwould assume he would have been. Absolutely. But ~

533:12.22

Al thm}lc, worked with Michael, from what I understand. I don't think he .
wag paid --

Q 'nl:cy were partners in somcthing?

A Yeah, exactly,

Q Partners in what? .

A Idon't know exactly. Let me think about that. and Michael — basa
merchandising contract with Michael that I don't think he's done much with. But I
thinlvllgl that'i one thing they were developing. And I think he was sort of an advisor
to Michasel.

!

testificd regarding Mr. Tackson’s business and personal relationships with
some of the alleged co-conspirzators, and to the fact that Mr. Jacksop may have nsed
cell phone to spcek with some of theses people at various points in time. (RT 1611-1631.) Much
of this testimony was based on speculation and lacked apy foundation. ' '
had littlc personal knowledge of Mx. Tackeon’s

associztion with the supposed co-conspirators, yet the prosecution gllowed therm to speculate as
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to the nature of those relal:ionships: None of the witnesses presented the grand jury with
admissible testimony thal Mr. Jackson had any involvement in 3 criminal cons_piracy. The
prosecution argucd that Mr. Jackson must have participared in the alleged sonspiracy because ne
was the reason the othex alleged co-conspirators knew each other. (RT 1836.) This is precissly
the kind 'of unreasonable inference that is insufficicnt 1o support 2 finding of probable canse. As
argued sbove, conspiracy is 2 specific intent crime thar requires not only the intent to agree but
also the specific intent to comumit the elements of the target offenses. The fact that Mr. Jackson
has some typc of relationship with most of the alleged co-cons;iirators is not evidence that he had
the nscessary intent 1o participate in a conspiracy. .
V-
VIDENCE THAT ALLEGEDLY TIES MR. JACKSON TO. AT
CONSPIRACY IS INADMISSTRLE OVER ORJECTION AT TRIAL

A, “An Indictment Based Solely On Hearsay Or Otherwise Incompertent Evidenee Is

* Unauthorized And Must Be Set Aside On A Motion Under Penal Code Section 995.”

(People v. Backus (1979) 23 Cal. 3d 360, 387.)

The evidence presented to the grand jury that a]legeﬁly links Mr, Jackson 1o a supposed
criminal conspiracy to comunit child abducﬁon; false mprisonment and extordon is was not
admissible at tral over the objection of counsel. As discussed abovc, conspiracy is e specific
intent crime, with the intent divided into th; elements: (2) the intent to agree or conspire, and
(b) the intent 1o commit the offense which is the object of the conspiracy. (People v. Backus
(1979) 23 Cal.3d 360, 390.) None of the admissible evidence presented 10 ﬂne grand jury
established that Mr. Jackson had either the intent to agree or the intent 1o commit the offense

- which is the object of the conspiracy.

The Pegal Code states:

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
(Penal Coglc §993) :
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Except as provided in subdivision (¢)?, the grand jury shall mot 1eceive any

cvidence except that which would be admissible over objection at the trial of a

criminal action, but the fact that evidence that would have been excluded at tial

was received does not render the indictment void where sufficient competent

cvidence 1o support the indictment was received by the grand jury, :
(Cali€orniz Penal Code sectlon $35.6(3)(b).)

Furthermore, illegally obtained evidence as sole basis of indictment or information does not
cornstitute ressonable or probable cause. (People v Valenti (1957) 49 Cal 2d 199, 316 P2d §33.)
The Court of Appeal held, in People v. Byars (1961) Cal. App. 2d 794, 795-796, that:

While all that is required by wey of cvidence to support an indictment is a

reasonsble probability of defendant’s guilt, the evidence upon which it is found

must be competent and admissiblc; thus, when the only evidence produced zgainst

a defendant is incompetent and inadmissible, there exists no reasonable or

probable cause 1o hold him. The proof which will suthorize 2 magistratc in

holding an accused for trial must consist oflegal, competent evidence. No other

type of evidence mey be considered by the magistrate. The rules of evidence

require the production of legal evidence and the exclusion of whatever is not

legal. The same applics to cvidence received before the grand jury to support the

indictment and if the compctency of the evidence is challenged, then it becomes a

mactlt&t reviewable on a motion 1o set aside the indictment under section 9935, Penal

Code. )
B. The Overt Acts, Listed In The Indictinent, Are Not Supported By The Admissible

Evidence. :

The District Attorney presented inadmissible evidence in an attempt to show that Mr.
Jackson participated in overt acts that supposadly furthered & conspiracy. For example, the first
overt act was supported only by an alleged phone call for which there was no adeguate '

foundation.
Overt Act Number 1 states:

- -

3 Penal Code section 939.6(3)(c) allows for certgin hearsay statements to be admitted at a grand
jury proceeding upon the “sworn testimony of a law enforcement officer relating the statement of
a declarznt made out of court and offered for the truth of the matter asserted.” Such staiements
are adrmissible only when the officer has “either five years of law enforcement experience or have
completed a training course certificd by the Commission of Peace Officer Standards and Training
that includes training in the investigation and reporting of cases and testifying at preliminary -
hegrings,” (Penal Code section 839.6(3)(c).) '

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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The only evidence of this was the disjointed testimony of .‘ Her testimony
about the telephone eall, however, was not admissible over objection at trial because there was
no foundation 10 establish that she was speaking with Mr. Jackson on the telephone. Without

foundation, the evidence hsas to be e}.cmed and there is no basis for this pardeular Overt Act.

Admissible evidence of the 1dentv.w of & petson answering the telephone arises under the
following circumstances: the person’s number, as listed in the telephone book, is dialed, the
person listed is asked for, e;nd the person who answered 1deut1ﬁes himself as the person sought.
(See Union Const. Ca. V. Western Union Tel. Co. (1912) 163 Cal. 298, 305; People v. Horace
(1954) 127 Cal. App. 2d 366, 369.)

Mr. Zonen atiempted to l2y the foundation to establish that the person claims
to have talked with was Mr. Jacksomn. but : 's answere to his questions were non-
recponsive end vague. They fziled to cstablish the fonndation necessary for the admission of this
testimony:

051:15- 957:11

g %t some pomt m timc did you get a persanz! call from Michael Jackson?
Q Did Michacl Jackson talk to you on a regular basis or was this a unique ev-nt?
e%ds was a m:uqu:ii cvcm.th i ,
ou cver spoken wi ior to that?
AE th Sp pn
Q Not rcelly?
A No.
Q You’d mct him?
A Yup. ‘
Q And you had seen him—
A On that time initially.
Q The very first time?
A Yeah
Q You never spoke with him since then? .
A Ub-huh. Becanse I felt 2s long as I stayed an ou.sxdcr, I could see clear. Those
were my feelings.

Q Al nghL Martin Bashir. When l\ﬁchael Jacksor called you and had this
conve.v‘sation with you, what was the subject matter of the conversation? Whar did
he say 10 you?

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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A Idon't know why either.

OPOPRH2 0}

Okazy.
A And that is a quote,
E %Jl right. Okay. And he told you that specifically?

es.
Q All right. Do you remember where this phone call was received? Where were
you at the tims? Were you at home? Were you with your parentsV Where were
you at the time?

A Well he had left me ssaocs with oy mom’s house. At ‘the time I didn’t have &
phone . . . T My phonc had been
disconnectsd.

And so I told— 1old him that T would retumn- my mom gave me & phone numbcr
?haél’gey had given her. )

Q )

A .811:: sol called that numbecr, and that was . phone number.

Q

a1 don’t know. Idon’tknow. All Ikmow,.

QlYou don't kmow her last pame?

A

Q Do that one more time more slowly, the name?

lA 1 know because I've- when I retnmed the computer Iput her last namge.

Q: jsomcthing like that?

A T've heetd her— I've heard it said.

Q Have you cver mect her before?

A Never met her.

Q But you’ve talked with her?

A Many times, .

Q She works for whom?

A Michael, She says she was Michael’s secretary.

Q Allright. Allright And you had this conversation W1th Michael. It was how
long a conversation?

A With:

Q No, with Michael The one you ﬁna]ly had with Michael.

A Oh, well, as long as it took to convince me to say yes to the press confetence.
Q Okay. Give me a sense of it? Was it ten minutes, an hour—

A Oh, you know--

NOTICE OF MO'I'ION AND MOTION TO SET ASIDE THE INDICTMENT
. (Penal Codc § 995)
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Q — socmething in between?

Aldon’t know. Idon’t know. Idon’tknow.

Q Hard to remember at this point?

A (Nods head up and down.

Q All nght. ‘What did Michael Jackson want you to do, or what did he want

Q Allaght. Did you agrze to do that? -

AYes,

Nbo evidence was presented that _ ‘talled Mr. Jackson's phone number. No
evidence was pr:saxited.. that the person she spoke with identified himself as Mr, Jackson. No
evidence was presented that when she called | . .that shé asked for or talked to Mr.
Jackson. At certain points in ~ itestimony she implies that it was " that
she actually spoke with about the .trip : ) N . No
foundation was established that wag able to {dentify the vcice on tha talephone ac

Mr. Jackson’ 3 by vaice or other circumstances that would give rise to a strong inference that Mr.

[
Tackson was on the other end of the telephone. Nothing that was allegedly said would

sﬁﬁsfactorﬁy indicate that the identity of the person on the othet end of the line was Mr. Jackson.
No evidence was presented that; ' hed heard Mr. Tacksen speak on any occasion, in
person or on the teﬁepho::e. ' o

There was no foundation to believe that . actually spoke to Mr. Jacksen on the
telephone. This testimony is inadmissible, ~ ~ ; testimony, regarding the phone call,
waould never have been allowed to be presented at trial, over the obj acﬁ;m of defense counsel.
Thus, her testimony regarding the call must be excised
C. Once The Inadmissible Ev:dence Is Properly Excxsed, There Is Nothing That

' Connects Mr. Jackson To The Overt Acts Or To The Conspiracy Itself.

The admissible evidence presented to the grand jury does not permit a rational infereace
that Mr, Jackson participated in any overt act that furthered a eriminal conspiracy. The
inferences drawzn Som the admissfble evidence must be reasonable. If they are “speculative,” it

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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1 || is the reviewing judges’s duty to discard thosc inferences that “derive their substance from
2 || guesswork, speculation, or conjecture.” (Birt v. Superior Cowr (1973) 34 Cal.App. 3d 934, 938.)
3§ The Court has the duty to “resolve the issue in light of the whole record” 2nd “may not limit [1ts]
4 || appraisal 1o isolated bits of evidence” selected by the prosecution. (People v. Joknson (1980) 26
5 If Cal 34 557, 577.) Once the innuendo, speculation and testimony lacking foundaﬁéﬁ is remaved
6 || from the grand jury transcripts, the admissible evidence does not support a finding of probable
7 | cause. . .
: VL
] F THE OVER CTS TMR. JA ON IS ALLEGED TO
10 | PARTICIPATED IN PERSONALIY DO NOT HAVE TIONAL CONNECTION
11 TO A CON 0 CcO DUCTIO F SE IvIp ONMENT
i2 AND EXTORTION _
13 The Overt Acts that Mr. Jacksen is alleged to have personally participated in are not asts
14 | traditionally associated with furthering a conspiracy to commit false imprisonment, child
15 || abduction and extortion. .
1€ The first Ovcr‘ Act alleges that Mr. J ackson told
17 (| Even if it were a fact that *had a telephone cell with Michas] Jackson and he said
| 1g . » this act did not further any conspiracy. This Overt Act is irrelevant to
18 || committing child abduction, false imprisonmzqt, and extortion.
20 ' '
22 M. Jackson is accused of personally preventing " from viewing a television
23 || program during their stay ar i ! , providing
- 24 { znalcohalic beverage and a valuskle waich o z miner 4 ' | and bringing the
25 ) SO -..tostayasgxcsfsathishome( . Mz, Jeckson is
26 | accused of having '

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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» danlking

2 || aleoholic beverages in the prescnce of and providing alcoholic beverages to”

3 ay & . ss - . MRS
4 These suppéséd overt acts cannot be rationally inferred to have firthered a conspiracy to
5 || commit child abduetion, false imprisonment and &xtortion. |
g ot

7| TIHE INDICTMENT MUST BE. SET ASTDE BECAUSE DISTRICT ATTORNEY
g

SENTED Y SO MUCH INCO AND

THAT THE GRAND JURY COULD LIMIT ITS CONSIDERATION TO THE
. ADMISSIBLE. RELEV. VIDEN

—én——?‘.:e—ﬁ%%ﬁ*ﬁﬁﬁf&iﬁ[te’dﬂ’i@Grdn d Jury With A Tremendous Amount 'p'r

Inadmissible And Irrelevant Evidence. l ' | '

A sclection of evidence which would not be admissible over objection ar trial is attached

USITLo 45 .&np_c_n% ‘Lhe sheer quantity of inadmissible evidence is ovwhelmng- The
prosecutors used ]m.le or no discipline in regulating what was to come before the grand jury. Itis
impossible to excise this material after the fact and conclnde that the grand jurors would have

come to the same conclusion '
‘ The fact thar the prosecutors mtz‘oduced inadmissible evidence, bullied witnesses, allowed
cxtrcmely prejudicial material to come in, geve short shrift to the law, vouched for their version

of facts over that of swom wunesses and argued impropet inferences, among other things, is an
additional basis 1o set aside the mdxctment in this case. The extent of tl.us inadmissible evidence

was such that it WGuId have hasm frnacehle fax tho

admissible and relevant evidence, despite any instructions or advice by the prosecution. The
Silpreme Court of California, in People v. Backus (1579) 23 Cal, 3d 360, 393, held:

__._;_Iffh" uryr e -obligativirlu-rsrindependently-amd to protect

the grand juryy cannot Halfill it oblicas
- citizens from unfounded obligations (In 7e Tyler (1884) 64 Cal. 434, 437 [1P.
- 884]) when not advised of relcvant exculparory evidence, neither can it do so ifi it

NOTICE OF MOTION AND MOTION TO ! Q’MMIM
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fom the moment the grand jury began to hear tcsumony and guaranteed that the grand jury

- oy - netod 25 dn indeépendent oty with the obligation to protect citizens from |
unfounded allegations. . Any limiting instructions later provided by the prosecution (RT 227)
could not uaring the bell. By the time the jurors heard these instructions it was too late, This is

I 15 Lovited 10 Indict on the basis of incompetent and irrelevant cvidence. It foliows
therefore that when the extent of incompetent and irrelevant evidence before the
2 grand jury is such thal, under the Imstenctions and advice given by the prosecuior,
it is unreasonable 1o expect that the grand jury could limit its consideration to the
3 ad:mssxblc. relevant evidence (see People . Aranda (1965) 63 Cal.2d 518, 523-
_ _ 529 [47 Cal Rptr. 353, 407.P. ;the-defendants-havo-boen dcmcd‘dua"‘_’"‘—"‘f"'“‘"“’_“ -
4 grt;cgss and the indictrment mnst be diemissed notwithstanding Pcnal Code scction
5
& || 1. Poisoniug the Well with the
7 The Dlstnct Attomey called many witnesses whosa tssbmony would not have been
5 | allowed over objection at trial. The District Attorney eliminated any chance that the gra.nd jury
9 COU.ld llmll. 11€ CODSIdCraUOn 10 admissihle end ralavant ”F‘_‘A-‘ﬂc-_- wber he choco to anll .. —
10 as witnesses on the first day of testimony. Both witnesses procceded to
11 || testify to a large amount of incompetent and irrelevant evidence that poisoned the entire
12 | proceeding with highly inflammatery and prejudisial testimonythat wasirudmissible over —
13 [ objecton a® trial: '
14 The District Attorney focused - o _s-tesh'mony on inﬂammatory and irrelevant
1= W&M@h-ﬁmd RSP JORC —aasmwvmavamst
1€ || Mr. Jackson and prompted " to inform, the grandJury that the lawsuit resultﬂd ina
17 || semlement!  _ _ ' N " Mr. Speddon asked Mr.
S T : ——--- -~ Tepresented Mr. Jickson in that lawsuit.
18 || (RT £4:5-13.) These types of questions and answers violated Mr. Tackson’s right to due process
20

instructions. (RT 492.) . ]
. Additional examples of inadmissible 2nd irrelevant evidence that was heard by.ihe grand.

=27 jury as = result o, - testimorny includes, but is not limited to the following:

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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1 66:11-20 Hearsay i
Q And at least in the initial stages When you were contacted, the — the subject
2 undst consideration were all the areas Involving in that Bashir tape? . i
o Alt won - Havas = Bade wupe, : S-dsat-allegodly hiiciaci Jacksun hiad
TTTTE not, him or his staff har . ) -
“ ., And you know, there were vague things. But
4 Very vague about, maybe something happened. But very, very vague,
5 DRFTE | HWRY e
&5 —A] decided — well, we had a problem, that i that believed that he had
sufficient information to inform what is called . : .
7 l . ' . .
8 eua V3 : T Teutss et ® - - = = =g T
] . Andthey~ ~  *jsterted to make the report. .And the question — the
only question they asked us in thisg whole thing was, "Do you believe the child was
10 in imminent danger at the present ime?" And ..8aid, '"No, I don't, because
the child's with the mother, And he's removed from Michael Jackson. And I dont
11 think there's any risk that he'll be involved with Michael Taslkene_ngsin o An Lozt -
e TS T RETRN . you o) :
12 . _And either he or L, I can't remember who, spoke up and said, "We are
making the report, Tm a mandatory child reporter. [ need 1o make 2 report. I'm
13 making the repart." ) ]
And the question is, again, what — "Do you believe he's ~ the child is in
14 Z0Y Imminent danger?" And. agein, fhe saswer wvas, "N, Tjuse okl yon Gisesre ool
TREAE —HBit inent danger because he's with his mother. Were
iz making the report. You do what you want to do with this report.” :
16 73:24-25  Leading '
" Q Okay. Sa at some point after all of that, just —.you contacted someone, right? _
27 i ; Leading
13 Q And thar's what happened, correct?
1s 75:3-7 . Leading A
Q Evenmally you had another contact with the Deparmment:. . _la. o, D Y S
20 Semvioe* in T ns Anpgeles as a.m,ﬂ_llif-of.ﬂr:ir%‘%ﬂafe»{G-incolporate'soﬁIF;"' T )
- information to 2 report that wes leaked to the media, correct? :
21 A Yes,
22 75:8-76:6 Non-responsive .
Q And did you ress —~ in other words, the 2 jnformatinn ot vema Taclend 21 aet
aa Pt S o R S S e &I A TP Gase
A Well, [ was astounded, number one, that the department leaked anything afier I
24 went to the trouble that I went to 1o keep this secret. And then to leak a report Like
thev &id that wes created after Michael Jackson was arrested.
25 .
E
27 I -
28
o AT BAOTION P o= s e -
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] _ _
. \
5 76:7-12 Assumes Facts not in Evidence,
. Q Let me conclude with this question to you. Since the charges have besn fled
7 against Mr. Jackson back in November, or Deccmber. acmally of 2002 there's . .l
e hoen salusalve g eyl onssremge e :afaiﬁ%iahﬁmcz—_mnocuawupmybur N A
T8 cledt, . ‘eorrect?
5 76:14-19 Assumes Facts not in Evidence
Q And you've heard media TepOrtLs, and cspecially from Mr. Geragos who
10 represents Michael Jackson, maling statements fn ™e public that tho mother,
- PO T gaa;ms_mﬁm;br&;—;wlson'monmmt o 2ask you a question.
11 A Alltight , S
12 , 78:1-9 ‘Speculation
13 ! -
P i
15 |
16 ' . N T e S o A
] —EEstestemer Sl | ICKWIGING WiE ali€gEd statements was
7 - . - :
inadmissible hearsay that was not admissible over objection at trial. The hoarsay oxception in
i8 . ’
Evidence Code Section 1360 does not apply because the alleged victim is over 12 years of age.
== e ST {CSUIUNl TERATAINE WS also imelovant to the matter before the
20
grand jury. The District Attorncy’s presentation of . jinadmissible testimony poisoned
21 " i .
the well with incompetent and irrolevant evidence.
22 : o .7 N
=B ddlyiug Wilnesses and v ouching by the District Attorney
22
Still early on in the proceedings, The District Attorney called certain wimesses and ]
24 .
attacked them in front of the grand jury in a way that would ncver he nermirad in ~aurt. During - -
a5 . ey ] _ — -
this-formatve period in the relationship of the prosecutor to the grand jurors, Mr. Sneddon made
28 i
27 .
20 p—



-there is no case of which the undersigned is aware in which a prosecutor has been allowed to

wholly irrelevant to the grand jury procseding and served no purpose other than to put- )
inflamm atory and prejudicial material in front of the graﬁd jury, distracting themn from their role

*Mr. Sneddon’s motivation for his behavior and that of his deputies is not relevant. Any
experienced prosecutor, were he thinking clearly, would have known that his behavior was
inappropriate. This Court will never know what caunsed this behavior: the fact that this is e career
opportunity to indict a famous celebrity, the fact that Mz, Sneddon had been boastful in the media
months carlier, the fact that Mr, Sneddon had been embarrassed by criticism of his prier conduct
in the media by people like Gloria Allred for not gertine an indictment in 1993, the fact that some
of the witnesses before this grand jury, like +had also gone on television to criticize
the investigation — it is not within the purvicew of a 995 motion to so determine, The fact is that

conduct himself in anything approaching this fashion before a grand jury.

5 For example, Mr. Sneddon bolstersd +5 testimony by askdng him about his
educational background. (RT 608.) ° stated that he received an undergraduate
degree from UC Berkeley and attended law school at USC, where he served on law review. (RT
608.) Mr. Sneddon joked that law review is “where all the smart people got 1o be on™ and asked .
him 1o “[jJust tell us you were in the top ten percent” The ncxt witness, _..Also
received an undergraduate degree from UC Berkelcy and attended law school at USC, yet, she
was never asked to tell the grand jury about her educational background. We respectfully request
thaf the Court take judicial notice of official information listed on the State Bar

website. (www.calbar.ca.gov.)

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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1 {| it clear that he was to be personally believed and that the witnesses were not.* His behavior was
. Cewagouus, N R S - . - -
3 These witiiesscs inciuded . o ) : . Mr.
4 |t Sneddon made it very clear that these witnesses wouid 'ﬁe treated as hostile from the moment
e R T T T T L T U O S S LG G B AEeU U Wudte 1L Al i
& || attemapt to discredit their testimony. The grand jury Tanscripts demonstrate that he subjected M.
7 to bullying tactics and 1o improper cross-examination style questioning,
8 || whilc favored prosecution witnesses such ¢ - . . - wWers
9 || treated with & “kid gloves” approach®, desigﬁed to belster their crédibi]ity in front of the jurors.
10 The District Artorﬁey’s examination of . . was
11 || improper and resulted in a large amouat of inadmissible and irrelevant evidence being put in
12 || front of the grand jury, Furthermore, the sﬁbstamc and tone of the questions directed at M.
13 ' ' - .wés confrontational and hostile Som the gtart of their appsa.ran;:,ss in fronr
14 {| of the grand jury. The vast majority of the evidcncc' preseated in the form of their testimony was
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as an indcpendent body charged with the responsibiiity to protecr citizens from unfounded

"obligations.

-Itis almost incomprehensible that an expericnced prosecutor would get into a personal
argument with @ witness and, without being sworn, “testify” 1o his version of events contrary to
that of the witness. Not only would ﬂns nct be admissible over ohjecton at trial but would have
resulted in 2 mistial had it oceurred tn the preseace of & judge and triél jury.

Q That is a toral - that is ﬁot the way that conversation went aad you know it.

A You kmow it too. |

Q I explained to you why at that time we couldn’t tell who the victim was.
Bocause nobody knew the family at that time, did I not?

A No, vou didn’t.

Q And then you said, “Wouldn’t you as the father want to know if the chiid was.
sick?” AndIsaid to you, “Okay. I'm going to tell you.” And I did tell you the
child was ﬁne did I not?

A Tl teli you, I remember the conversation specifically becausc I took notes.

QSodoL
RT 715:19-716:25)

Remember that this occurred early on in the proceedings and helped sot the tone for the
grand jurors, ﬁe only people in the room th; were syrubols of anthority, the District Attormeys,
made it clear that they were running the show and that their version of events was the one 10 b; :
followed. After this displaywith ‘how could any grand jury be eki:ecbed 10 bs
detached and neutral?

3. Bullying and Immproper Questions ,

The District Attomey engaged in bullying and improper questioning thar campromised
the grand jury’s ebility to function independently. In a grand jury proceeding, like aay other
courtroom sctting, prosecutors are réquired to balance their pe;sonal' desire to win their cases
with' the interests of justice. The California Suprzme Court, in People v. Fill (1998) 17 Cal. 4*
800, §19-820, held: | | e

Prosecutors, however, are held to an elévan:d standard of conduct It iz the duty of
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every member of the bar to maintain the Tespect due 1o the eaurts and to abstain
from all offensive personality. A prosecutor i is held to a standard higher than that
imposed on other attorneys becausc of the unique function he ar she performe in

representing the interests, and in excrcising the sovereign power, of the state. As
the United States Supre Court has cxplaincd, the prosecutor represents a
soveorcignty waose ooligauon 1o govern impartiaily is as compelling as jts
obligation to govern at a]l and whosc mtcrcst, therefore, in a criminal prosecution
is not that it shall win = case, but that justicc shall be done. Prosecutors who
engage in rude or intem t}zerate behavior, ¢ven in respomnse to: -provocation by
opposmg coupsel, greatly-demcan the offics they hold and the People in whose
name they serve.

Given the non-adversarial nature of a grand jury proceeding, it is even mare imperative
M prosecutors resist the temptation to efigage in rude or intemperate behavior when their own _
witnesses are auswering questions in 2 manner that displeases them. This type of behaviornot -
only demeans the office of the District Attorncy, but in & grand jury setﬁng, makes it impossible
for grand _‘iuro'rs to remain impariel and perform their duty as an independent body. :
Representative examples: of questions asked of * . that would not be ad.missible over
objection at trial are not limited to but include the following:

673:22-24 Argumentative

Q That's not the question, “This is going to be a long afternoon unless
you hstan to what I have to say and answer my questions,

675:20-2 8 Argumentative

Q During the course of dinner on either the first or second even.ng, did_ the subject
matter of .

AT don't know if it wes at dinmer.

Q All rght. Did it come up at any time?

ANota _ ,—hada -

QJust—-TI'm aslcmg you & spe cxﬁc qm.estxon. And T'm going t0.ask you —

677:27-678:6 Leading, Relevance
ne during -- vou were at some ooint in ime charsz?d with

'A Yeah, correct. 1pleaded -- yeah. I'was charged with that. |

Q I'll get to what you did. T'l give you a fair chance to say what you want to say
sbout it, okay.

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
(Penal Code § 995)
108 .~ faalhe




W N

»

(]

o
W

| el ol
[§;] 138

17
18
13
20
21
22
23
24
28

26

27

(=TT ] (1 ¢] ) [ Y}

A Ub-huh

678:14-18 Leading, Argumecntative .
r And in fact, it ended up being two criminal cases.

[y

A Comect.

§79:4-10 Leading, Argumentative

679:14-17 Leading, Argumentative, Lack of Foundaton, Relevance
Q Did you strike her? ’
A No, Of course not.. -
Q You've nover struck
ANo.

_ Q All ight. So that's what the photo's all sbour?

679:25-680: Leading, Argumentative, Relevance, Hearsay
A Yes. I presented it to the District Attormey in L.A.
Q And the DA wasn't impressed by it?

680:7-28 Leading, Argumentative, Lack of Foundation, Relevance, 352
Q You gave those photos to :
‘A Yes, sir.

Q And those photos — were you responsible for selling them

A No. Ididn't sell any photos. .

Q Did you aitharize them to be sold

A No, Ididnot

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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Q Do you have any idea how gotthem?
A Thave no idea.

ATscen it once, you know. And I pretty much stayed away from everything because it's pretry

uynusuus
Q. the question was.
. g : ...correct?
AIdon't remember.
Q Did you authorize your attormey, ~_ to sell thase photographs
681:20- Leading, Argumentative, Relevance, Hearsay
a . -
i g %
Alwasn't—
Q Is that true or false?
Al dldn’t weant him to take any interviews, And I wasn't paying attention —
Q= . 1s that true or is that false?

‘Altold bim sbout how she did the case.

0 .Did you produce him ~ listen to the question again. Did you produC° Mr.
"7 7 listen to me now. I'm not trying to be unfair, _

683:20-27  Leading, Argumentative

Q11 was what you wrote? :

A I was what I wrote with, you kmow, misspellings corrected and -
Q Yeah, I understand. But the essence-of it was you not her?
AVYes '

Q That was truc of all the others, you assumed?

A Yezh, I don't kmow. I assums, yes.

684:8-11 Argumentative, Relevance
Q All right. That's fine. Now, with regard to the incident that caused.

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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A Yes. And since then, when I've tried to ask for — you know, they've beén
interrupted by your letters for, you suggesting that I 'don't see thew.

687:2-20 Argumentaﬁve, Leading, Bullying, Relevance
Q Does it say my name on it? Have you read the letter?

A1 didn't get throngh the letter.

Q Did youread the letrer? .

A No.Ididn't gct to read it

Q So you don't have any idea what the letter says, do you”

A T'm not arpuing with you.

Q So you don't know that that Ictter s1mply says that
you were questioning -- :
A Because that's the first time I was able to find our officially how he was.

Q All right So — so before you say things, you ought to stop and think about it as
1o what was really in the letter, okay. Now -

A T'm not upset, 1t's just — you know.
Q It's okay. But I'm just telling you, let's just answer the que snon.

687:27-688:3 Attorney-Client Privilege

Q — correct? And you had reconciled yourself to thst to be the situation untl this
whole thing with Michael Jackson occurred, right? When the allegations against
Michael Jackson ocourred, . commacted you and said he wanted 1o use

this as leverage? &

689:3-11' ~  Argumenatative, Leading, Bullying, Relevance

?
H

|
l

Q Okay Now you den‘t answer my question. So I'm going to ask it again We'll
just stay here ‘til you answer it, okay. It's a simplc question. I'm going to get an
answer.

690:3-26 Argumentative, Leading, Attorney-Client Privilege
Q I didn't ask you whether you wanted to see them. I asked you, did you go to
court and filc any documents?

A Icouldn't.

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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692:5-696:24 Argumentarive, Relevance, Bullying, 352
Q You missed a lot of work, right?
ATdid

Q Yes, shr: ii And the _)mige said he believad her.
A Poor thing.

699:5-16 Argumentative, Relevanes, Bullying

Mr. Sneddon: You can talk to your attorney if it’s in the course of something he
needs to represent you about. But your attorney, whose coming in next, I'll take
care of the next part of it, cannot disclose it to anybody.

The Witness: So forgetit. Iwon’t talk to him about nothing. Can’t trust him—
Mr. Sneddon: Mzaybe you can tell him how I was so mean— ,
The Witness: You weren’t mean._I just - it’s ongoing for three years, sir. And,

Reprcs—matwc cxamples of questions asked ~ * - " that would not be admissible -

over objecton, at trial arc pot limited to but include the followmg'

703:4-9 Compound, Attorney-Client Privilege

Q Between the time of Deccmber of 2001 and November of 2003, before the
Michael Jackson investigation, did *  spproach you with the purpose of
| and allege thar

|
you still owed him money from the prior case to finance it?

703:27-704:6 Argumentative, Relcvance, Attorney-Client Privilege, 352

Q All right 'Well, you got half the question. It's not bad. That'll get you in the hall
of fame In baseball. ) , .
A dont play baseball Racquetball

Q What I asked yon was, between December of 2001 and November of 2003, did
: come 0 you ‘and ask you to dc somethmg ahout h:ls

- ——

704:20-23 Arttarney-Client anxlege :
Q Yeah Did. came to you or any member of your firm and ask you to
chapge thosc ordcrs during that two-year period, after they'd been put in place, not
while they're put in place?

NOTICE OF MOTION AND MOTION TQ SET ASIDE THE DQ'DICTVIENT
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703:12-19 Arguménmﬁve, Leading, Relevance, Atorney-Client Privilege

Q First of ail, I'm not confusing anything. It's a very clear question. Very simple,

Atz ca'tam L point in time you indicated to the ladies and gentlemen
of the Crand Jury, &t 2000, suiacbody who uscd 10 be associated with you stopped
representing & is that correct?

706:14-24  Arxgumentative
Q Yeah. I answers my question 1o the exteat that I was right the first time. So let
me try again, -
y From the point in 2002 when - stoppa'd rep‘rcscnting
okay — ' )

A (Nods head up and down.)

Q You got that part of it?

A Well, you —

Q As a beginning point?

A Okay. And 2002 is now the new beginning peint?
Q Ii is, It was the beginning point from the beginning,

706:26-707:2 Attomey—Cliant Privilege

In2002 wheni, stopped representing " tothetimein

oventber, prior to the Michae] J ackson case going pubhc, did - T ever

approach you, you, to represeat him * . Ny

708:2-709:4 Attomey—Clicut Privilege

A Idon'tbelieve I can discuss what I — what arrangements we had, or what our
discussions between he and I, and what I reccived or did not receive from him due
to the antorney-client privilege.

Q Well,. _your client already told us about it.

Q Ncm the fact that you may have showed those photographs to thc attomey
would waive whatcver privilege whatever was there, wouldn't it? Because now if's
no longer a confidential communication.

700:13-128  Argumentative

Q You don't kmow? Your client kmew abour it
.You never spoke —

A Pardon me?
Q Your client knew about it. You didn't l-now that those photographs were in

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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709:26-27 Attomey-Client Privilege
Q SO as faI as you kIlDW thev‘re Qt’ﬂ] my vur Rl s mn vmer afSre?

710:9-10 Threcatening the Wimess for A.ssertmg the Attomey-Client
Privilcge

Q Allright. We'll have you come back in front c-f the Judge and have that

Gtigate

710:28-711:3 Argumentativs, Attomey-Client Privilege

A Youknow, come to think of it, if I did say something of that nature, it could
have been a waiver of the chcnt - attome'y-chent prmlege

Q Yeah. It really could, couldn't it?

712:15-20 Artntorney-Client Privilege
A ... So at this time I'm actually not surs whether [ actually had them in my hand
or whcth-r I just was 1014 of them. But ] definitely was told

Q By vour client 22
A Yes. And also by — I think other people family members.

7131 7.22 Tmproper Question, Argumentative, Relevance

Q I intmidated him into an answer?

A Pardod me? '

Q I intimidated him into an answer?

A Arcwe arguing? Is --

Q T'm asking you a question. Do you feel I intimidated him into an answer?

714:13.25 Argumentative, Leading, Bullying, Vouching, Relevance

Q Now, your client, one of the things that he was very forthcoming
in, described what occurred. o T |

A No.

Q And that's not consistent with1 dsit?

_Those don't seem to be consistent?

715:19-24 Argumentative, Bullying, Relevance

- Q Did you at the time that you heard that these serious chazrges had been leveled

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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E.gainsg 2 worldv;ridc known enteriziner, ever come to the DA's office and say,
Hey, Mr. Sneddon, I've got these 7 or, "I heard about these °. “or,
;}‘ffc:)u might want to kmow this.” Did you ever do that before you went on naiional

716:12-719:20: Argumentative, Bullying, DA Testifying, Relevance, Calls
for Legal Conclusion

Q That is a total — that is not the way that conversation went 2nd you know it

Q So we now have two imprudent things that you may have said.

722:6-723:20 Argumentative, Relevanee, 352 .
Q Well, T have a transcript, so I don't have to rely on your recollection, okay.

Q Yes.
thar?

* Do you recall

730:1-11 DA Testifying, Vouching
Q You mean he?

"AHebe 'placed in custody. I believe that they - the city attorney wes attempting

to have his bail revoked at that point and have him placed in custody, if my
recollection is correct.

QI think you're correct,
A Pardon me?
Q I think you're correct.

737:13-16  Relevance, D.A. Testifying

Q You szid that you were going on TV because you were a sole practiioner and
you necded all the publicity you could get.

A That’s an abgolute lie sir.

The prosccutor’s examination of . was improper and presented a large

amount of incompetent and irrelevant evidence to the jury. As discussed above, the prosscution

asksd him to speculate about matters af which he had no personal knowledge and asked him

NOTICE OF MOTION AND MOTION TO SET ASIDE THE NDICTM.EI.\IT
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improper questions about Mr. Jackson’s business and personal relaticnships that lacked
foundation. At the conclusion of . lestimony he was admonished by the
foreperson. (RT 556:18-557:3.) asked if he canld consult with an attorney or
speak with the attorneys for Mr. Jackson. (RT 557.5-7. ).Mr Auchincloss told ‘

that it would be 1llegal to discuss the substance of bis testimony. (RT 557:8-9,) Mr Sneddon

asized; " if anyone had contacted him regarding his testimony befot= the grand j Jury
RT 557:13-17.) . ‘ m:formcd Mr. Sneddon that he talked to defense qushgaior:
;and that, wanted to further talk with him. (RT 557:18-558:4.) '
stated that wanted to go 1o lunch with him and Mr.. Sneddon responded, “I bet he
does.” (RT 558:2-5.)° . asked if it would be legal for him to make a statment that

“MT is innocent.” (RT 538:16-17.) Mr. Sneddon informed him that such a statement would

violate the gag order. (RT 358:18-19.) Representahve examples of questions asked of Mr.

i that would not be admissible over objection at tial are not limited tc bur include the

following:
505:4-9 Hcarsay
Q Dé?d you talk at all about the fact that you were going to be testifying in this
case

A T asked him if he had been contacted. Yeah, he knows that — he knows —
Q So the answer to that would be?

A Yes.

515:7-8 Calls for Speculation

Q So what would have happened if’ didn't say something good abant
Mr.J acksoa” )

¢ The District Attorney improperly asked witnesses before the grand j Jjury if they had spoken with
defense mvestigator | (RT 557-558; 589:32-590-6.) The District Attorney’s quesuOm
disparaged the defense function by suggesting that s Tole as a defense investigator

weas zmprope:r and illegal. This tactic apparently succecded in convincing the grand jurors that it
was mappropnate for -to have contact with witncsscs, because it prompted grand
Jsuél'gois:c): submit questions to wun=~sses regarding their contacts with (RT 668:22-

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTM:EN'T
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515:12-15  Leading

Q Okay. But wasn't it planned that ~ wasn't it pereeived or
understood between you and .that were going to say

_________

pocitiva thinges shaut 2MMichags] Jackson? Yos orno?

516:8-9 Calls for Speculatdon
Q Was thar _ perception, that they wanted to say somecthing positive?

516:10-12 Argumentative, Improper Question

Q Okay. That's an exarnple, just so you know, that's an example of an answertoa
question I didn't ask, okay.

A Well, I fee] like Tneed to cxplain myself instezd of saying yes or no sometimes. .

Q Well, but that’s — let me interrupt you. As the anomey in the case I am allowed to
cantrol the examination.

" 518:2-3 Calls for Legal Conclusion

Q Okay. And if you lie — tell 2 lie to a tabloid about Michael Jackson, wouldn't
you be at risk for a major lawsuit?

530:18-20 Hearsay
A Td heard, you know. I'd heard. Like I say, { don't Imow how.

546:8-12 Relevance, Hearsay
Q How did you know he had tax documents that he needed to have access s to?

A Because he told me. He told me. I said, "Are you worried about your house
gcthng searched?" you know,

546:13-14  Leading

Q Okay. And so it was your idea to pint these documents in & safc deposit box; is
that right?

548:5.26 Leading, Relevance, Hearsay

Q And did they specifically tell you that you could get in wouble for obstructon of
justice?

A They actually mentioned that when they arrived to my apartment So, they said
that was part of the reason they were at my apartment.

Q Did they tell you that?
A Did they tell me that I could get in trouble for obstruction of justice?
Q Yes.

NOTICE OF MOTION AND MOTION TO SET ASIDE TIE INDICTMENT
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ATIfI--ifI had done anything wrong. [ don't know.
Q I'm just esking you a question.
A 1 don't know.

Q Did they tell you you could get in trouble for abstruction of justice if you-
tampered wilh witnesses or mdcnce or anything of that nature?

A Yeah. They warned me of that.
Q Allright. And d.d vou tell them that therc were documents that you had

concealed . in a safc deposit box under your name? D1d you tell
them that?

AT told them.

550:8-8 Calls for'Speculation; Vague

Q Okay. As far as the video goes, at the end of the day did . .. perform as
anticipated?

4, The District Attorney Allowed Witnesses to Prejudice the Grand Jury.

Ths grand jury is the worst nighmmare of a person facing unfounded a.llcéaﬁons and an
overzealons prasecution. Accusatiops are made iu szeret. The person accuscd bas only the
prosecutors’ willingness to follow the rules to protect him. Here, unfortunately, the prosecutars
not only willfully violated ‘H.:Le roles of evidence and grand jury decorum but 2lso allowed .

witnesses to try to persuade the jurors with impassioned and prejudicial remarks.

For instance, the D1smct Attomeys allowed to call Mr. Jackson “the Devil.”
The prosecutor stated that “[p]erhaps the biggest and most vicious .ancusa.t'ion is the one that you
bave made this all up,” She stated that she didn’t want to take “the dovil’s money.” The
prosecutor asked if she was “clear abour that” She stated that Mr, Jackson is “the Devil” The
District Attorney madc nd effort to stop or limit the henmful impact of this inadmissible
tesﬁmony. (RT 1152.)

At the same time the prosecution allowed witnesses to dispan;ge Mr. Jackson and his
associates, they allowed witnesses 10 bolster their testimony by makmg improper obseguious
remerks to the grand jury. The District Attomney allowed "t state that “this room is
filled with good, honest, decent people, ' _ »

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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(RT 1016.)

Witnesses whosc credibility wonld not withstand even the most gentle cross-exzmination
were zllowed to make sclf-serving statements to belster their testimony. was

zliowed to testify to a highly impraobable version of events in regard to her lawsuit

Furthermore, the District Attorney allowed to prejudice the grand jury with
wild tales of “Idllers™.(i.e. RT 1139; 1148) and secret conversations in “code” (RT 1133) despite

a total lack of support for this version of events by other witnesses,

Other witnesses, such as . were called whose testimony
consisted almost cntirely of hearsay.
5. The District Attorney Ran the Grand Jury.

Throughout the procccdmgs the District Attorneys made it clcar that they were running
the grand jury. They d:xd not show respect or deference to the foreperson. They did not ask or
suggest but, instead, told the grand jurors when breaL:s_ would occur, when to give admonitions
and what to do. They deprccated the serious function of the forcp;rson with remarks wivializing
her admonitions.

The grand jury was discouraged from exercising their power to conduct an independent
investigation. The grand jury wanted to ask, 1f she had o;tns‘crvcd other children drinking
alcoholi ((RT 466.) Mr. Auchincloss informed the grand jurors thar “the issue of M.
Jackson angd other children is not before yow” (RT 450.) The grand jurors requested that the
prosecutors call back certain wimesses and Mr. Auchincloss stated that in order to call witnesses
they must first submir & written request for the apptova.l of the pros:aunon, RT 1'750._:—

1251:41)
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Mr. Aunchineloss and Mr. Zonen instructed 10 review the school records so that
be could be recalled to testify to what he reveiwed. RT 913-514.)

Mr. Sneddon directed the jurors to take a lunch break, arranged for sandwiches to be
broughr ta the grand jurors, and told them what time they should come back from lunch. (RT 8.0.)
Mr. Zonen tpoid the grand jurors to “stay in place’ while the district attorney stepped outside for a
1 moment. (RT 94.) The prosecutors decided when the grand jury would take breaks and when it
would adjourn without asking the foreperson. (RT157—158; 220; 298; 358; 833; 846; 891; 985.)
The grand jurors believed that they had to ask the prosecutors for permission to use the restroom. .
(RT 844:8-10.)

The foreperson asked Mr. Sneddon whether she had to admonish everyone. (RT 158.)
Mr. Sneddon told the forcperson that she did not have to take roll call, (RT 338.) Mr. Sneddon
gave the grand jury two choices of how to proceed and to0ld them of his preferred choice. (RT
450.) ‘ '

. The grand jury was utterly dependerit on the prosecution in every way. The grand jury
never had a chance of being indepeﬁd::m because prosecutars trained the grand jurors to follow
their lead by demonstreting their control over the prand jury from the start of the proceedings.

'6. The Grand Jury was Sequestered and Under Control of the Lead Detective

It was not possible for the grand jury to remain independent because the lead detecdve
investigsting the case against Mr. Jackson was also responstble for the safety of the grand jurors
during the grend jury proceeding. The District Attorney went out of his way to cxplain that '

: was not only the lead detective for the Sherff's Department in this case but that he was
responsible for ’fhc grand Jurfs security. The prosecutor commented to _ that “we
have noticc'd. you in the vicinity of this temporary courthouse since the beginning of the Grand
Tury.” (RT 824:28-825:2.) . . was asked if he was “involved in, as part of your

responsibilitics, with maintaining security here and for the witnesses as well,” (RT 825.)
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B..  The Appearance Of Bias In And Of Itself, Requires That The Entirc Indictment Be
Set Aside. -

As argued above, the District Attorncy conducted himself in 2 manner that would never
have been allowed over the objection of defense counsel at mial in front of eny judge. The
District Attorney bullied wimess;:s and geve his own unsworm testimony to rebut the sworn
testimony of wimesses. The District Attorney’s conduct in the grand jury procecding created, at
the very least, the appearance of bias. Under People v. Eubanks (1996) 14 Csl. 4% 580, 592 n 4,
the Supreme Court of California left opcn the issue of whether for the purpeses of setiing aside
an indicoment under Penal Code Scetion 995 the mere appearance of impropricty may be
sufficient. |

The District Attorniey’s flagrent misconduct before this grand jury certainly created the
appaal"a:;ca of bias and; in and of itself, that is sufficient 10 set aside the indictment, Of course,
here the bias and misconduct go far beyond mere appecarance.

C. The Individual Instances Of Misconduct Discussed Above Are Enough To Reguire

That The Indictinent Be Set Aside and, When 'I‘akeﬁ As A Whole, The Cumulative

Effect is Overwhelming. ‘

Should the Court determine that the individua! instanees of misconduet are not sufficient
grounds for overturning the indictment, Mr, Jackson submits that the cumulative effect of these
instances of misconduct sabotaged the grand jury’s ability 1o perform its fanction as & bulwark
protecting an ordinary citizen against the actions of an overzealous prosecution.

VI
OULD o GRA JACKSON’S CONCURRENTLY FILED
MOTION.TO TRAVERSE. QUASH. AND SUPPRESS IS GRANTED, MR. JACKSON
MUST RECEIVE A NEW DETERMINATION OF PROBABLE CAUSE WITH THE

MLIEGALLY ORTAINED EVIDENCE EXCISED FROM THE EVIDENCE

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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PRESENTED TO THE GRAND JURY

Mr. 5ar.kson is eoncurrently filing & motion to motion to traverse the affidavits, quash the
search warranis and suppress the illegally obtained evidence. Should the Court grant this motion
is granted, Mr. Jackson “must have an opportunity to receive a determination whother the
wdictment resis upon competent Jegally obtained evidence.” (People v. Sherwin (2000) 82
Cal App. 4™ 1204, 1409.) In Skerwin, the Court of Appeal held that the suppression of evidence,
as aresult of the defendants’ motions to suppress, resulted in a sufficient change of

circumstances to warrant renewal of the motions nnder section 995. (Sherwin et 1411.)

' As argued elsewhere, the Court fnust also corsider the prejudicial effect of the
presentation of the illegally obtaincd svidence. The indictment must be sct asidc if the extent of

the incompetent and irrelevant evidence is such that the grand jury cannot fulfill its obligation 1

{| protect citizens from unfounded allegations. (Pegple v. Backus (1979) 23 Cal. 3d 5360.) Here,

the amount of illegally obtained evid=nce. including physical evidence and the testimony of
officers who participated in the search, was so extensive that it necessarily tainted and prejudiced
the grand jurors to the point where they could na Jonger act independently.

X
MR. JACKSON WAS DENIED HIS RIGHTS TO DITE PROCESS AND A FATR GRAND

JURY PROCEEDING DUE TO IMPROPRIETTES IN GRAND JURY PROCEDURE
In Joknson v. Superior Court (1975) 15 Cal. 3d 248, 253-254, Justice Clark said that the
grand jury is a real, not perfunctory, safcgnard wa person accused:

- The grand jury’s historic role as a protective bulwark standing solidly between the
ordinary citizen and an overzealous prosecutor is as well-established in Californiz
as it is mn the federal system. If exculpatory evidence exists, and the grand jury
have reason to believe that it is within their reach, they may request it to be
produced, and for that pugose may order the district attorney to issue process for
the witnesses, to the end that the citizen may be protected from the trouble,
expense, and disgrace of being arraigned and wied in public on a criminal chargs
far which there is no sufficient cause. A grand jury should never forget that it sits
as the great inquest between the State and the citizen, to make aceusations only
npon sufficient evidence of guilt, and to protect the citizen against unfounded

NOTICE OF MOTION AND MQTION TO SET ASIDE THE INDICTMENT
(Penal (.;.t;dze § 995)
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ac;lqsaﬁom whether from the government, from partisan passion, or private
malice,

Mr, JTackson will be sceking other relief regarding the unfaimess of the proceeding and
the effect of the Dictrizt Anterncy failiug io provide exculpetory informaton. However, the

failure 1o follow the procedure as demonstrated by the record is a violation of due process and the

right to a fair grand jury.
X
ICTMENT MUST BE SET ASIDE BECAUS . PROSECUTO
MISSTATED THE LAW OF CONSPIRACY WHEN INSTRUCTING THE GRAND
JITRORS AND MISSTATE OF LAW CAUSED GRAND JURY TO
RE AN INDI ON T.ESS REASONABLE. OR PROEAELE CAUSE

Grand jurors must be properly instructed on the law, (Cummiskey v. Superior Court,
supra, 3 Cal4th 1018, 1022, £2.1.) Grand jurars must decide bascd on evidence of each element
of the charged crime. (Penal Code § $35.8; Williems v. Su;uen‘ar Cowrt (1969) 71 Cal.2d. 1144;
Peoplev. Fisk (1975) 50 Cal App.3d 64.) Grand jurors must daci&c based on evidence of each
clement of the charged crime. (Penal Code § 939.8. Williams v. Superior Court (1969) 71
Cal.App.2d 1144.) :

Although a prosecutor does not have the same duty to instruct a grand jury as a
tdal judge does a petit jury (e.g., there is no duty o instruct sua spontc on lesser
included offenses), an indictment may be set sside under Penal Code section 995,
subdivision (3)(1)(B) based on the pature and extent of the evidence and the
mamer in which the proceedings were conducted by the district attorney,
including instructional error likely to.have caused the grand jury to return 2n
.indictment on less than reasonable or probable cause. )

(People v. Gnass (2002) 101 Cal.App. 4* 1271, 1313)

...the Supreme Court's opinions in Bachus and Cumnmisksy acknowledge
that an indicted defendant is entitled to bring 2 motion to dismiss the indictment
under section 995 for lack of probable cause, not only on the basis of the '
testimony received but also based on the manner in which the district attorney has
conducted the proceedings, including asserted error regarding adviscments or
instructions given or withheld. .

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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(People v. Superior Court (Mouchaowrab) (2000) 78 Cal.App. 4% 403, 429.)

Al The Prosecution Misstated The Law Regarding The Required Elements Of
- Conspiracy.

Mr. Auchineloss failed to instruct the grand jury that a conviction of conspiracy requires
not only the specific intent to commit an offense, but also the specific intent to agree or CONSPITe.
“A conviction of conspiracy requires proof that the defendant and another person had the specific
intent to apree or conspire {0 commit an offense, as well as the specific intent to commit the -
clements of that offense, together with proof of the commission of an overt act "by one or more
of the pardes to such agreement" in fuirtherence of the conspiracy.” (People v, Moranze (1999)
Cal. 4™ 403, 416.) "Conspiracy is a ‘sijeciﬁc intent' erime. . . . The specific intent rsqﬁired
divides logically into two elements: (2) the intext to agres, or conspire; and (b) thq intent to
commit the offense which is the objcct of the conspiracy. . . . To sustain a conviction for
conspiracy to commit & particular offense, the prosecution must show oot only that the
canspirators ictendsd to agree but also that they intended to commit the elemem:sl of that 5ﬁ‘eme."

(People v. Swain (1996) 12 Cal. 4" 593, 600.)

Even if the defendant knowingif and voluntarily commits an act which firthers the
purpos= of a conspiracy the defendant is not guilty of conspiracy absent & specific ihtcnt to enter
into an agrsement with the other conspirators and a specific intent to commit the crime which is
the object of the conspiracy. (People v. Horn (1974) 12 Cal. 3d 290, 296.)

M. auchineloss instructed the jury that there are only three elements roquired to show 2
criminal conspiracy. (RT 1823:6.) Hc stated that a conspiracy requires:

An agreement to comrmit a crime. Two or more people. Very simple term or
clement, Specific intent to commit that crime. There has to be an intent among
those two people, or more, to commit the crime that js the object of the
conspirscy, And thres, an overt act in furtherance of that crime.

(RT 1823:10-16.)

M. Auchineloss failed to instruct the jury that a conviction for conspiracy requires proof

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
(Pensal C%d; § 995) . :
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that the defendagt and snother person had the spetifie intent to agree or conspire to commit an

offense. Mr. Jackson was prejudlccd because the grand jury never counsiderzd an essential

jury returned the indictment on lcss than reasonable or prabable canse because they were never

instruected to consider this essential clement.

B. The Misstatement Of Law Was Prejudicial Becanse The Grand Jury Was NotIn A
Position To Correct The District Attorney’s Misstatement Of Law.

The grend jurors, as laypersons, would have no teason to consider the cssential element of
“specific intent to agree or conspire” unless the prosecution chose to inform them of such an
clement. In Gness, the Court of Appcal held, “But, 25 we discussed above in connection with the
Supreme Court’s decision in Johnson, the jury cannot be expected to have asked for zn
instruetion on a part of the law about which they knew nothing.” (People v. Gnass (2002) 101
Cal App. 4* 1271, 1513.) ' ‘

.IT. seems 10 follow that a prosecutor, at least if he or she undertakes to mstruct the

grand jury on the elements of the offense to be charged, must instruct on all the

elements. Each is akin to an cxculpatory defense in that there can be no criminal
liahility unless all have been proven. )

(People v. Grass (2002) 101 Cal.App. 4%1271, 1312.)

It cannot be inferred that the grand jurors found probable cause that 2 specific intent to
agree or conspire occurred because they were never instructed to consider whether the evidence
supported a strong suspicion that a specific intent to agree or conspire sxisted. The indictment

must be set aside because it wae returned on less than reasonable or probable cause.

C. The Trial Judge Cannot Correct Instructional Error By Attempting To Make Its

Own Determination Of Sufficiency Of The Evidence.
*“Unless so informed by the district aftorney, the grand jury ordinzrily hes no “reason to
beligve that other evidence within its reach will explain away the charge.” (Joknson v. Superior

Cowrt (1975) 15 Cal. 34 248, 254.)

NOTICE OF MOTION AND MOTION TO SET ASIDE THE INDICTMENT
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The view that it is up to the trial judge who hears the Penal Code section 955 moticn to
determine whether the evidence was sufficient to support the indictment has becn rejecied by the
California Supreme Court in Cuinmisikey. (People v. Gnass (2002) 101 Cal.App. 4™ 1271, 1314.)
In Ganmﬁkey, the California Supreme Court considercd the petitioner’s cldims of instructions! ‘
erzor “although the transcript of the testimony before the grand jury, on which the indictment was
based, contains substantial evidence supporting a inding of probable causc thzt pentioner
committed q:e crimes as charged against her.” (Cummiskey, suprz, st p.1022.)

Crommiskey demonstrates that the trial cour: cannol carrect instructional exror by
attempting to meke its own determination of the sufficiency of the evidence. Such an attempt
w.'ould render the grand jury meaningless and perfimetory.

XL

CONCLUSION
For the reasons stated abovs, Defendant’s motion 1o set aside the indictment must be
Dated: June 29, 2004
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