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SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SANTA 2ARBARA
SANTA MARIA DIVISION

No. 1133603

PLAINTIFF'S REPLY TO
DEFENDANT S RESPONSE

TO PLLAINTIFF'S MEMORANDUM
RE: COMMENT ON JANET

THE PEOPLE OF TIE STATE OF CALIFORNIA, )
|
)
) ARVIZO'S ASSERTION OF HER
|

Plaintiff.

MICIHIAEL JOE JACKSON. FIFTH AMENDMENT PRIVILEGE
DATE: TBA

TIME: TBA.

DEPT: SM-2 (Melville)

Defendant.

AL inleeuction,

The Pcaple filed @ memorandum with the Court on Monday morning. April 1idy

| alerting the Courl that Janct Arvizo likely would asscrt her privilege under the Fifth

Amendment concerning certain reported acts of perjury committed by her within the past few
years. Our memorandum dirccted the Court's attention to Evidence Codc section 913 and the
Supreme Court’s decision in People v. Mincey (1992) 2 Cal.41th 408, to tic effect that it would
be improper for opposing counscl 1o comment on a witness™s claim of any privilegc,‘ and in
particuler the privilege against sclf-incrimination.

Defendant [iled a response later the same day. [t is remarkable in several respects.

|
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First, it asserts that Mrs. Arvizo's claim ol the privilcge betrays an atiempt by the
prosccution to “sanitize Mrs. Arvizos testimony™ (Responsc 2:7-13); u “strategic decision on
the part of the government.” (id.. 4:11-13) and “yct another example of the District Attorney
acting in the role of Mrs, Arvizo's attorney. rather thun as a representative of thie taxpayers that
she defrauded™ (id., 4:26-27. fn. 3). For the court to “allow™ such a stratagem to succeed
would deprive defendant ol his right to confront and cross-examinc the witnesses against hum.
(Id.2:7-13.)

Secondly. defendant notes that “The Carl Capozzola referred to by the government
in their memorandum is not associated with the delense of People v. Michael Josepl: Jackson.™
(Response 4:25-26,n. 2.)

Thirdly, defendant cites Govermment of the Virgin Islands v. Smith (53d. cir. 1980)
615 IF.2d 964 as authority lor his allegation that “The government’s stralegic decision to not
amant immunity to Janet Arvizo is an attempt to deliberatcly distort the fact finding process.™
(Response 4:11-14.)

Defendant’s response is, by turns. mistaken in its factual premise, deliberately [alse
in onc of its [actual assertions and misleading in its citation to relevant authority.

I

JANET ARVIZO'S DECISION TO ASSERT HER RIGIIT AGATNST
SELF-INCRIMINATION IS HER OWN. AND SHE ARRIVED ATIT
UPON CONSULTATION WITH HER OWN COUNSEL

Dclendant’s allegation that the “government™ madc a “strategic decision not lo grant
immunity to Janet Arvizo™ is unsupported by fact, and is at least mistaken. Mrs. Arvizo has
consulted with her own counsel and has hecded his advice.!

Dcfendant’s counsel would be well advised not to make allegations about
prosccutorial misconduct it is not fully prepared to back up with [acts.

1111

' It appcars to be good advice into the bargain. judging from the pained responsc it promptly
evoked. '

[ ]
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DEFENDANT FALSELY ASSERTS THAT CARL CAPOZZOLA
IS NOT ASSOCIATED WITH THE DEFENSE OF MICHAEL
JOSTEPH JACKSON IN TIHIS MATTER

In a footnote to the statement, “the government has informed defense counsel that
Janct Arvizo will assert a Fifth Aimendment privilege not to incriminate hersell with regard o
her welfarc frauds, defendant states: “The Carl Capozzola referred to by the govcrnménl in
their memorandum {s not associated with the defense of People v. Michael Joseph Jackson.”
(Response 4:5-6 and . 2.)

The Statc Bar’s membership record rellect onlv one “Carl Capozzola™ (SBN 44441)

currently listed as an active member of the Bar. (Scc Exhibit A.) [t was that Carl Capozzola.

'not some other “Carl Capozzola,” who submitted a request for the prosccution of Mrs. Arvizo

to the Los Angeles District Attorney’s Office on January 24, 2005, (See Exhibit B. altached,
the cover letter that accompanied Lawycer Capozzola's lengthy submission to Curl Livesay. the
Chicl Deputy District Attorney for District Attomey Steve Cooley. the District Attorney.) And
it was that Car] Capozzola who, an Maurch 2, 2003, dispatched a Petition [or Writ of Mandate
cuptioned “Michacl Jaseph Jackson, Pctitioner v. The People of the State of Califomia, Etc..
referencing “Superior Court No. 1133603 on its cover (Exhibit C, attached) and noting
thereon that *Trial in Progress In Cook Division. SM-2 JTudge Rodncy Melville.”

Rule 5-200 of the Rules of Profeszicnat Conauct cautions California lawyers that
“In presenting a matter to a tribunal, a member: . . . (B) Shall not seck to mislead the judge . ..
by an artificc or [alse statement of facl or law ... .”

[t is conceivable that there are facts that would satisfy the Court that defense
counsel’s assertion = that “the Carl Capozzola™ referred o by plaintill in their earlier
memorandum is not “the™ Carl Capozzola who has been waging vigorous i unsuccess[ul
ctlorts on behall of defendunt in the appellate courts 1o have this verv case dismissed - docs
not confront defensc counse! with the business end of rule 3-200.

The Court may wish to inquire.

s
3
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DEFENDANT RELIES ON ONE CASE THAT HAS BEEN
QUESTIONED AND DISTINGUISHED MOST OF THE CALIFORNIA
CASES THAT HAVE CONSIDERED IT

Appendcd to his accusation that “the govermument is attempting to conceal the truth
about Janet Arvizo [rom the jury™ and to “deliberately distort the fact finding process™ is
delendant’s suggestion that the Court “See Government of the Virgin Islands v. Smith (1980)
615 F.2d 964)" ("Sntit/™). Smith is the only authority offered by defendant in the whole of his
splenetic “Response.™

Lt should be noted at the outset that since Mrs. Arvizo’s decision to avail herself of
the privilege not to incriminate hersell was prompled, in part, by Lawyer Capozzola’s cnergelic
cffort on defendant’s behalf to have her prosecuted in Los Angeles County on charges that are
still within relevant statutes of limitations. defendant is not well-positioned to complain about
It.

Be that as it may. defendant’s triul counscl presumably know how to put competent
and at lcast arguably impeaching cvidence in their possession before the jury when it is
decfendant’s turn to present his case. Indecd, the availability to delendant of such evidence
makes his rcliance on Smith {foouess.

Smirh, like most il not all of the later cascs that discuss and distinguish it, involved a

dercnse witness who, by reason ol his association with Smith in the activitics that led 1o Mr.

Smith’s own prosecution, had good reason to be concerned he might incriminate himself if he
testified without some protection. The prosecution in that case was unwilling 10 offer that
witness, one Sanchcez, use immunity so that he could testify for the delense. The triul court
declined to grant Sanchez “judicial immunity.” Smith and his codelendants were convicted.
They appcaled.

The issuc on appeal was whether the trial court should have granted Sanchez
Immunity notwithstanding the government’s refusal to do so.

The Court of Appeals for the Third Circuit, discussing its carlicr decision in United

“
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States v. Herman (3d Cir. 1978) 589 F.2d 1191, obscrved that HAerman

recognized two possible situations in which the due process clause
might compel the granting of immunity to delense witnesses. First it
noted that in cases where government actions denying use immunity to
delense witnesses were undertaken with the “deliberate intention of
distorting the judicial fact finding process,” the court has the reniedial
power (o order acquittal unless on retrial the government grants statutory
immunity. [Citation.] Secondly. it noted that in ccrtain cases a court
may have “Inherent authority Lo cffectuate the defendant’s compulsory
process right by conlerring a judicially fashioned immunity upon a
witness whose testimony is essential to an effective defense.™ Jd,

(Smith, supra. 615 T.2d 964 at p. 966.)

The Smith court concluded that “the record reveals sufficicnt evidence to constitute
a prima facic showing under cither of these due process theories. Accordingly, we remand Lo
the district court [or an cvidentiary hearing under the Herman guidelines to determine whether
due process requires that defense witness immunity be granted.™ (/4id.)

The Smirh court also toak cognizance of the United States Supreme Court’s decision
in Chambers v. Mississippi (1973) 410 U.S. 284 [93 S.Ct. 1038. 35 L.Ed.2d 297]. which
reversed Chambers® conviclion becausc Mississippi’s rule of evidence that prevented a
delendant from impeaching his own witness preventzd Chambers rom “introducing
trustworthy. exculpatory evidence™ in his delense and so denied him a fair tnal and due

proccss.
In this casc the prima facic duc process violalion revealed by the record.
i.c., the denial of exculpatory evidence to which Sanchez could testify, is
not different in substance than the violation found in Chambers. For
paraphrasing Chambers by substituting the names of the principals in
this case. it is apparcnt that “(t)o the extent that McDonald's sworn
conlession (Sanchez’s police statement) tended (o incriminate him
(Sanchez and Elvis Simith), it tended Lo exculpate Chambers (Glen.
Ricara and Georges).”™ 410 U.S. at 297, 93 S.Ct. at 1047.

(616 F.2d, at p. 970.)
1111

w
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Note that Smirh held that

before a courl cun grant immunity to a defense witmess, it must be clear
that an application has been made to the district court naming the
proposed witness and specifying the particulars ol the witness’
testimony. In addition. the witness must be available and the delendant
musl make a convincing showing sullicient to satisfy the court that the
testimony which will be forthcaming is both clearly exculpatory und
cssentiul to the defendant’s case, Immunity will be denied if the
proffercd testimony is found to be ambiguous. not clearly cxculpatory.
cumulative or if itis found to relate only (o the credibility of the
government's witnesses. Oncce the court determines that the defendant
has satisfied this threshold burden, the focus then shifts to considerution
of the state’s countervailing intcrests. il uny.

(615 F.2d 964, at pp. 972-973; undcrlined emphasis added; . omitted.)

L. in the usual case, inumunity will be denied if the evidence of the delendant’s
proposed witness will “relute only to the credibility of the government’s witnesses,” judicial
immunity for a ggvernment witness must be denied ilit is sought for no better reason than to
allow the defendant to impeach that very wimess bused upon his or her immunized Lestimony
on collateral matters.

Simith has not been treated cordially by other courts. ~“Notwithstanding the Third
Circuil’s pronouncement, the effectve defense theory has been roundly rejected by other
courts, most o[ which have agreed that the power to grant immunity properly belongs to the
Exccutive Branch. [Citations.]™ (Curtis v. Duval (1st Cir. 1997) 124 F.3d 1, 9.)

Smith was discusscd in People v. Hunter (1989) 49 Cal.3d 957. Hunter, like Smith,
involved a request for immunity of a proposed defense witness. Our Supreme Court held
“unavailing” Hunter's conlention that “the defendant in a criminal action should be entitled (o
request that the court grant usc immunity to a defense wimess who has knowledge of essential,
exculpatory evidence. (Jd.. p. 973.) The Supreme Court obscrved. “As the Attomey General
points out. the Courts of Appeal of this state have uniformly rejected the notion that a trial

court has the inherent power, in such circumstances, to confer use immunity upon a witness
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called by the defense. [Citations.]™ (Jbid.),

The Supreme Court continued: “Though it is possibly to hypothesize cascs where a
judicially conferred use immunity might possibly be necessary to vindicate a criminal
detfendant’s rights to compulsory process and a {air trial [citation]. that is not a question we
need here decide. For defendunt’s offer ol proof at trial in support of his request fell well short
of the standerds sct forth in the once case which has clearly recognized such a right,
Government of Virgin Islands v, Smith . ...” (/d.. p. 974.)

In People v. Stevwarr (2004) 33 Cal.4th 425, a capital prosecution in which
defendant was convicted of multiple murders and sentenced to deuth, the trial court denicd
delencant’s request that the court grant a delense witness immunity. The Supreme Court
affirmed his conviction bul remanded {or resentencing because of instructional crror. The
Supreme Court upheld the trial court’s denial of delendant’s motion [or judicial immunity for
his witness. 1t noted its earlier decision in Auwnrer, in which it had reviewed the Smith decision
and had “highlighted two ““clearly limited™ circumstances (both articulated in Smirh) in which
Judicially conferred use immunity might be conditionally nceessary.” (Hunrer, supra, 49
Cal.3d at p. 974.)

The frst of the two tests outined in Funarer . . . would recognize the
authority of a triul court to conler immunity upon a witness when cach
of the following three elements is met: (1) *‘the proffered testimony [is]
clearly exculpatory: [(2_] the testimony [is] cssental; and [(3)] there [is]
no strong governmental interest[] which countervail[s] against a grant of
immunity.” (/d.. citing Smith, supra. 615 F.2d 964, 972.)

(People v. Stewart. id.. 33 Cal.4th 423 at p. 469.)

The second of the two tests referred to in Funter. supra. . . .as
authorizing a trial count to grant immunity to a deflensc wimess. would
recognizce such authority when “the prosecutor intentionally refused to
prant immunity to a key defensc witness for the purpose of suppressing
cssential, noncumulative exculpatory cvidence,” thereby distorting the
judicial factfinding function. [Citation.]

(/d.. p. 470.)
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CONCLUSION

Defendant ignores our Supreme Court’s decision in People v. Mincey, supra, 2
Cal.4th 408 and Evidence Code section 913 in favor of a [actuully inapposite decision of the
Court of Appeals for the Third Circuit that has been questioned and limited bv the courts of this
state. Morc importantly, he has [uiled utterly (o suggest — let alone demonstrate = how, with all
the cvidence at his command. he will be denied a fair trial unless this Court judicially grants
Mrs. Arvizo use immunity so that he may undertake (o impeach her by reference to collateral
muallers on cross examination.

The Court should resist defendant’s invitation (o grant Mrs. Arvizo usc immunity
without the plaintifl’s concurrence and over lier objection.

DATED: April 11, 2005

Respectfully submitted,

TIIOMAS W. SNEDDON, IR.
District Attorney

ﬂ 7 \r ——
Gerald McC. Frunklin, Scnior Deputy

Attorneys for Plaintiff

| By:

8
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF SANTA BARBARA

I am acitizen of the United States and a resident of the County aforesaid; 1 am over
the age of cightcen years and | am not a party to the within-entitled action. My business
address is: Districl Attorney's Office; Courthouse; 1112 Santa Barbara Streel. Santa Barbara,
California 93101.

On April 11, 2005, | served the within PLAINTIFF'S REPLY TO DEFENDANT'S
RESPONSE TO PLAINTIFF'S MEMORANDUM RE: COMMENT ON JANET ARVIZO'S
ASSERTION OF HER PRIVTLEGE UNDER THE FTF TH AMENDMENT on Defendant, by
THOMAS A. MESEREAU, JR.. ROBERT SANGER and BRIAN OXMAN, by personally
dclivering a true copy thereol 1o defense counscl in open court. I declarc under penalty of
perjury that the forcgoing is truc and correct.

Exccuted at Santa Maria. California on this 12th day of April. 2003.

7 e
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CURT LIVESAY, Chlef Deputy Distriet Attomay
LOS ANGELES COUNTY DISTRICT ATTORNEY'S OFFICE

FAX

fm: Jerry Franklin . Senlor DDA From: 'Curr Livezay, Chlef Daputy D?:‘.ﬁ:tﬁnamc.y
gnn 805.580.1077 Pages: | 2 - Ingjuding csver sheat |

];hant: 203.566,2425 ' Data: | Monday, Aprl 11, 2508

Re [Tima: JE:SS M

COMMENTS:

AS requestod,

THIS MESSAGE IS INTENDED ONLY FOR THEZ USE OF THE INDIVIDUAL(S] OR

ENTITY(IES) TO WHICH IT IS ADDRESSED AND MAY CONTAIN INFORMATION THAT .

IS PRIVILEGED, CONFIDENTIAL AND EXEMPT FROM DISCLOSURE UNOES
AFPLICABLE LAW. I[F THE READER OF THIS MESSAGE IS NOT THE INTENDZD
RECIFIENT OR THE EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERING THE
MESSAGE TO THE INTENDED RECIPIENT. YCU ARE HEREBY NOTIFIED THAT ANY
DISSEMINATICN, DISTRIEUTICN OR COPFYING OF THIS COMMUNICATION IS
STRICTLY PROHIEITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR,
NOTIFY US IMMEDIATELY BY CALUNG (213} £€74-3505.
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Jaruary 24, 2005

Mr. Curt Livesay Vi Fuesimilz (313) 628-8352 and First Class Mail
Chief Deputy Dictrict Anarmey ‘

Los Angeles County District Attomey’s Offics

Clare Shortmidge rohz Cexter

210 West Tcmn‘c, 18" Floor

Los Azgdles, California 90012

Deur Mz, Livesay:
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Los Angeles end the State of California.
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Very ruly vours,

/\‘ s
CARL A, CAPQEZOLA
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IN THE SUBREME COURT
|OF THE STATE OF C2LIFORNLA

YIS
Supcrior Court No. 1135503
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OR HABEAS CORPUS AND
" MEMORANDUM OF POINTS
~ AND AUTHORITIES IV
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3 || STATE OF CALTFORNIA

- SS
4 |JCOUNTY OF SANTA BARBARA

G T 2ra 4 citizen of the United States and a resident of the County aforesaid; T am ovar
7 ||the age of ciphteen vears and I am not a party 1o the within-catitled action. My busizness

s || addzress is: Dismicl Attomey's Office: Courthouss: 1112 Santa Berbara Strest. Sania Barburz,

o [|Czlifornia 93101.
10 On April 11, 2003, I served the within PLAINTIFEF'S REPLY TO DEFENDANT'S
11 ||RESPONSE TO PLAINTIFF'S MEMORANDUM RE: COMMENT ON JANET ARVIZO'S
12 ||ASSERTION QF WER PRIVILEGE UNDER THE FIFTIT AMENDMENT on Ocfendant by
13 || THOMAS A, MESEREATU. JR.. ROBERT SANGER and BR1IAN OXMAN, by porsonally
14 || cz=livering & trus copy thereafta defense counss! in open court. I declare under penaly of

15 ||peq ulzy that the forezoing is true and cormrect

I8 Exccuted at Senta Maria, Celifornia on this 12th day of April, 2005!
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