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MEMORANDUM OF POINTS AND AUTHORITIES

|

INTRODUCTION
X The Court’s March 11, 2003 Order should not be disturbed. Having reviewed the
Order and reasons set forth therein, the defense accepts the Court’s determination fhat
that Audiotape No. 818 must not be provided to the People. As noted by the Court of
Appea] for the Forth Appellate Dislr_ict m Dawdén v. Superior Court (4" Dist, 1999) 73
Cal. App.4th 126: | -

[Code of Civi] Procedure] section 2018 pravides a privilege for matter

| %e ared in antic%%el“ion of litigation. (See Fellows v. Superiar Courr (1980)

Cal.App.3d 35, 62, 166 Cal.Rptr. 274.} It reads, in part, "[iJt is the
policy of this state to (1) preserve the rights of attorneys to prepare cases for
trial with that degree of privacy necessary to encourage them 10 prepare
their cases thoroughly ahd to investigate not only the favorable but the
unfavorable aspects of those cases; and (2) to prevent attorneys from taking .
unduc advantage of their adversary's industry and efforts.” (§ 2018, subd.
(@).) Therefore. "[alny writing that reflects an attorney's impressions,
conclusions, opinions, or lcgal research or theories shall not be discoverable
under anty eircumstances.” (§ 2018, subd. (c).) Other types of work product
arc not discoverable unless "denial of discovery will unfairly prejudice the
party secking discovery ...." (§ 2018, subd. (b))

(Dowden v. Superior Cowrt, supra, 73 Cal.App 4th at p. 129))

~ In diseussing the history of the development of California’s statutory work product
protection, the Dowden court also noted: | |

In 1963, the Legislature adopted the State Bar's amendment [to the Discovery Act]
almost verbatim. The amendment reiterated the need to protect the privacy and
work efforts of attorneys. (Former Code Civ, Proc., § 2016, subds. & & (2),
amended by Stais.1990, ch. 207, § 1, pp. 1364-1395.) Since 1963, excluding some
cosmetic changes, what is now section 2018 bas uot changed. "In the absence of
any indication of Jegislative intent ... fthe] court should consider the general
purpose of the statute, as well as the conszquences of alternative constructions, as
guides to interpretation.” (In re Marriage of Harris (1977) 74 Cal.App.3d 98,
101-102, 141 Cal.Rptr. 333.) Since the Legislature enacted the State Bar's

- proposal almost verbatim, the State Bar's report may be used as an interpretive
aid. (See, c.g. Sales v. Stewart (1933) 134 Cal.App. 661, 664, 26 P.2d 44.) The
report expresses congerh ovet litigants, as well ag of attornevs. havi

uestrained acesss by theit opponents to materials prepared in anticipetion of
litigation. [{] Seatio 's stated e and the underjving reasons for its
e pee "limi i

greation emphagize c iscovery so that 'the stupid. or lazy
practitioner may not take yndue advaniage of his adversary's efforts.... " (Pruitt,

Lawyers' Work Product, supra, 37 State Bar J. at pp, 240-241.) Such a policy is
important not only for attomeys, but also for litigants acting in propria persona. A

DEFENTANT & OFPOSTTION TO PLAINTIFP'S REQUEST FOR RECONSIDERATION BY
COUTT OF IT5 FINDINGS AND ORDER, RE: CLAIMS OF WOTLK MRODUCT PRIVILEGE,

a0




—

W e -3 o th £ LY R

| &) — Bt — [—y Y — — Tt [ ‘ -

litigant nesds the same opportunity 10 research relevant law and to prepare his ot
her case withour then having 1o give that research 1o an adversary making a
discovery request. _

{(Dowden v. Supe}'ior Court, supra, 73 Cal.App.4th at p, 133.)

From Dowden, itis clear that the Court’s Order properly furthers the objectives of
the purposes of California’s discovcry procedures. As the Court noted, the individuals
involved arc equally if not exclusively available 1o the People. Conscquently, Mr.
Tackson respectfully requests that the Court deny the People’s motion in its entirety.
Alternatively in light of Section I below, Mr. Jackson requests that the Court (1)holda
forther in camera hearing during which the defense, in the absence of the People, may
cxplain to the Court why Audiotape No. §18 is “core™ work product; or, (2) vacate its
March 1J, 2004 Order and enter a new order fmding that Audiotape No. 818 is “core™
work product for the reasons stated therein; and (3) stay entry of a final order on this issue

for 10 days duting which the adversely affected party may seek appellate relief,

L
MR. JACKSON INVITES THE COURT TO REVISIT ITS
CHARACTERIZATION OF AUDIOTAPE NO. 818
The People’s motion questions the Cowrt’s interpretation of the attorney work
product protection under California law. While Mr. Jackson disagrees with the People’s
contention, he respectfully urges this Court to revisit its characterization of Audidtépe No.
| 218 in the event the Court should determine the People’s motion has ahy merit. In that
rega@ M. Jackson notes that the parties and the Court agree that “core” work product
enjoys absolute protecti on and “shall not be discoverable under any circumstancﬁes.."
{Céde of Civil Procedure section 2018, subdivision (c).) As explaihed more fully below,_
the defense believes Audiotape No. 818 is a classic example of “corg” work product and

must remain unavailable to the People.-

TDEFENRANT'§ OPPORITION TO PLATRYITIMS REQLLST FOR RECONSIRRATION BY
COUNT OPITS FINDTNGS AND GRUOER AF; CLAMS OF WORK PRODUCT PRIVILEGE
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A.  Nacht and Kadelbach may in fact support a finding that Andiotape No.
818 is “core” work product. " |

The Court cites two cases for the proposition that “[a]bsolute work product
protection will not generally apply to statements recorded from witnesses or to ather
videotaped material except to th.é extent that the line of questioning or thc. form in which
the material is comj)iled or edited might reveal legal theories.” (Order at 2:11-16, citing
Nacht & Lewis Architects, Inc. v. Superior Court (McCormick) (3™ Dist. 1996) 47
Cal App.4th 214,217-218 and Kadelbach v. Amaral (3" Dist. 1973) 31 Cal.App.3d 814,
823.) | | |

While Mr. Jackson concurs that Nacht is dispositive (indeed, Mr. Jackson so
argued in prior filings), he believes Nocht is consistent with a finding that Audiotape No.
818 is “core” work product. A brief cxplanation of what the defense believes Audiotape No.
818 1o represent may facilitate the Court’s review. Audiotzip: No. B18 was “compiled or created
at the direction of defense counse] by an investigator for that purpose” as noted by the Court.
(Order at 2:25—26;) Audjotape No. 818 “recoids an interview copducted by a defense _
investigator for Attomney Geragos in early 2003.” The defense believes that the questions asked |
by Investigator Miller (at the direction of Attorney Geraigos) clearly implicate Messers. Geragos’s
and Miller’s impressions, cooclusions, opinions, and theorics of the case. As noted above, one of
the .altc:mative dispositions Mr.‘ Jackson has requested of the Court is a further in camera bearing
during which the defexse might provide further explanation as to why Audiotape No. 818 is core
wotl product, N} a

A summary of the relevant facts of Nacht is helpful. In Nacht, the plaintiff had
propounded various form interrogatories to the defendant therein, including Judicial
Council approved form interrogatory number 12.2 which requested the identities of

individnals interviewsd concerning the incident and form interrogatory 12.3 which

requested the identitios of individuals from whom written or recorded statcments obtainad

concerning the incident. The defendant provided identical responses to the two

BRIENIANT § OFPOSTTION TO FLATC TS REQUEST FOR HICONSTORRATION BY
COLURT QF TS FINDINGS AND ORDER RE: CLAIMS OF WORK PRODUCT PHIVILEGE
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interrogatories: “Counsel for the Defendants has conducted interviews of employess of
Nacht & Lewis Architeets. The information from the interviews is protected by the
atiorney-client privilege and work product doctrine,” (Nacht at 216-217.) The trial court
granted plaintiff’s mction to compel further responses to both interrogatories. Defendant
appealed and the Court of Appeal providcd 2 well thought out explication as to the scope
of the attorney work product protection and its application fo the facts:

We agree the rcssondent coutt erred in compelling further response to

interrogatory 12.2. Compelled production of a list of potential wi

interviewed by opposing counsel would necessarily reflect coungel’

evaluation of the case by revealing which witnesses or persons w ime

knowledge of the incident (already identified by defendants’ response to

interrogatory 12.1) counsel deemed i_migortam enou%b to interview, (Cf.

Cirv of Long Beach v. Superior Court (1976) 64 Cal App.3d 65,73, 134

Cal.Rptr. 468 | compelled producti L of wi o be called at trial

impermissi

V.1 G
of his casel.} [FN1] .

s evaluati i the 5 ' £53C

FNL1. Although the precise issue of intestogatory responses
revealmﬁ the identities of persons interviewed by onmintE
counsel has not been addressed in a published opinton in this
state, federal decisions have uniformly reached the conclusion
that we reach here. lgSee, e‘.‘g., Laxait v. McClatchy
(D.Nev.1987) 116 F.R.D. 438, 443; Commonweaith of Mass.
v, First Nat. Supermarkets, Inc. (D.Mass.1986) 112 E.R.D.
149, 152-154; Board of Educ. of Evansion v. ddmiral Heating
& Ventilating, Inc. (N.D.IIL1984) 104 F.R.D, 23, 32.)

The issue is more subtle as to interrogatory 12.3. In their response to that
interrogatory defendants did not state that their attorncy took notes or
otherwise recorded his interviews with employees of Nacht & Lewis, but
that their attorney collected information from the interviews. Though
imprecise. the lan%lagc 15 susceptible to the interpretation that defendants'
counsel collected from the employees statements the employees had
previously written or recorded themselves.

The distinction is significant. A list of the potential witnesses interviewed
by defendants' counsel which interviews counsel recorded iy notes or
otherwise woulld constitute qualified work product because it would tend to
reveal counsel's evaluation of the case by identifying the persons who
claimed knowledge of the incident from whom counsel deemed it important
to obtain statements, Moreover. any such notes or recorded statements taken
by defendants' counse] would be protected by the abisolute wor uct
ivijepe becanse they would reveal counsel's " impres clusions,
ini : ies" within the meanin de of Civ
People v. Boehm (1969} 270

On the oﬂ{er hand, a list of potential witnesses who turned over to counsel

DEFENDANT S GOPOSTTION T0} PLAINTIFF'S REOUGET FOR RGCONFIDRAATION BY
COURT (ir 11’8 FINDTNGE AND DREER RE: ClAls GF WORR PRODUCT MUVILEGE
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their independently prepared statements would have no tendency to reveal
counsel's evaluation of the case. Such a list would therefore not constitute
qualified work product. Moreover, unlike interview notes prepared by
counsel, statethents written or recorded independently by witnesses neither
reflect an attorney's evaluation of the case nor constituie derivative material,
and therefore are neither absolute nor qualified work product. (See, e.g.,
Rodriguez v. McDonnell Dauglas Corp. (1978) 87 Cﬁ.Agp 3d 626, 647-
648, 151 Cal Rptr. 399: Kadelbach v. Amaral (1973) 31 Lal.A]jE.Bd 814,
822- 823, 107 Cal.Rpix. 720; People v. Boehm, saipm, 270 Cal.App.2d at p.
21, 75 Cal Rptr. 590.) The respondent court should compel further respanse
1o interrogatory 12,3 only to the extent the court determines defendants'
counsel obtained an independently written or recorded statement from one
or more of the emplayees interviewed by counsel,

(Nacht & Lewis Architects, Inc. v. Superior Court (McCormick), supra, 47 Cal.App.dth at

| pp. 217-218, emphasis added.)

The underlined passages above indicate that under Nachr (1) even the identities of
the individual(s) participating in the Audiotape No. 818 interview(s) is/are “core” work
product; and, (2) the recorded statements themselves are “core” work product as well.

Mr. Jackson believes Kadelbach also supporfs a finding that Audiotape No. 818 is
“core” work product. In Kadelbach, certain witnesses had given tape-recorded statements
10 defense counsel. Plaintiff moved to compel production thereof. The trial court deni.éd
the motion for discovery with the caveat that if either of the tape-recorded W.itnesses were
called by the plaintiff, plaintiff would be permitted to review the tapes prior to cross
examination by the ﬂe:fense. Subsequently the trial court modified its order so it provided
“prior to the examination of either {taped witness] by [defense counsel], he will be
expected to advise the opposition as to whéthe;r or not he intends to reveal his work
produce as a piece of impeaching evidence subject to discovery, whether they are being
examined on direct, under [Evidence Code section] 776, or on cross examination at the
tine.” (Kadelbach v. Amaral, supra, 31 Cal App.3d at p. 320.) Thcrcaﬁcr, one of the

|| taped witnesses took the stand and prior to the defense’s cross-examination a lengthy (70

pages of the record) cliscussion was had concerning the tape. Ultimately, following an in
camere review of the tape, the trial coust refused all of plaintiff’s requests for aceess to

the tape even though the trial court found that the tape contained statements having

T DRPENGANT & OTPOSTTION T0 FLAINTTFT'S RGQUERT FOR RECOMSTDERATIGN AY
GRURT NF 178 TINDINGS AND DRIORR RLE: CLAME OF WORK rron T SRIVILESE

-6-




—2

S W o -~ N thn B L R

relevance to the issue in dispute. (Kadelbach at p. 820-821.)'

On appeal, the defendants in Xadelbach argued that as a matter of law, written ar
recorded statements of witnesses made (o an attomey are protected against discovery as |
attorney work product. The Court of Appeal rejected this contention aﬂd in citing an
apparent contradiction bstween two prior cases stated, “[t]o clear up this contradiction,
we hereby disapprove our holding in [citation], that statements of witnesses come within
the definition of protected derivative material,” (Kadelbach at p. 823.) The court
coptinued: |

The tape recording has not been made a part of the record on appeal.
Defendants’ counsel has not augmented the record by including it therein.
Ihis court has no means of ascertaining whether the whole or anv part of the
tape was entitled to protection as y%-ik p,ﬁod uct ot 1f 30, whether defendants’
rigll;ds vqi)uld have suffered any prejudice had opposing counse} been petmitted
10 hear it. '

(Kadelbach at p. 823, emphasis added.) ‘

From the foregoing two facts are clear about the opinion in Kadelbach. First, to
the extent the Third Appellate District in Kadelbach (1973) determined that recorded
statements generated by counsel were not protected derivative material, that
determination was superseded or, al a minimum, called into question by the same court in
Nacht (1996) whereir, the court determined that such materials are “core” work product.
Second, despite the disapproval of a prior case in Kadelbach it is clear the court of appeal
contemplated that the tape may have been protected work product, but since the tape was
not a part of the record the court could not pass on thet issue. Notwithstanding these two
cases, this Court has correctly noted that : The Court finds nothing on the tape that

‘ ' Although itis not expressty nor clearly sct out in the opinion, it appears that defense counse)
mierpreted the trial court’s rulings as meaning the witness could not be questioned as to statements
made on the tape without disclosing the contents of the tape. (“At no time during [the taped
witness's] cross examination, re-direct, or recross-examination did the court or any counsel use or
in any way refer to the tape recording. [¥]. . .In fact, from the moment the court ruled that no part of
the tape would be made available 1o plaintiff®s atlorney, it was never again mentioned.” (Kadelbach
at. 821.)) ‘

DBRELHDANTS OPPORITION TO PLAMSCTF'S REQUERT FOR RECONSMLILATION Oy
ROLRT OR 175 NDIINGS AND ORDER RE: CLATMS OF WORK PRODULT PRIVIT.EGT
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| threatens a miscarriage of justice if not tevealed. The defense observes that, generally,
evidence that might itnpeach prosecution witnesses is not discoverable. Whille this is not
a standard applicable to seizures pursuant to a search warrla:nt1 it is a factor to consider in
evaluating the question of prejudice.” This Court’s determination is well reasoned and
should not be disturbed. Howevér, if the Court does feel so compelled, Mr, Jackson
respectfully urges the Court to revisit its determination that Audiotape No. 818 is not
“core” work product. ' )
“ CONCLUSION

WHEREFORE, Mr. Jackson rcspectﬁ;lls' requests that the People’s motion be
denied or that the Court gfant one of the alternative forms of relief requested herein,

' Respectfully sixbmittéd, :
Dated: March 19, 2004 '~ GERAGOS & GERAGOS

Att rney’ch epdan
MICHAEL JACKSON

]\319nj a)amin Brafman (Admitted Pro Hac
ice) -

BRAFMAN & ROSS PC

767 Third Avenue, 26th Floor

New York, NY 10017
- Telephone: 212-750-7800
Facsimile:  212-750-3906

}: | Steve Cochran (SBN 105541)
: KATTEN MUCHIN ZAVIS
ROSENMAN
2029 Century Park East, Suite 2600
d Loz Angeles, California 90067
Telephone: 310-788-4400
Facsimile: 310-712-8455

Robert M. Sanger (SBN 58214)

| : SANGER & SWYSEN

l 233 E. Carrillo St., Saite C
Santa Barbara, CA 93101

. Telephone: 805-962-4887

 Facsimile:  803-963-7311
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Q VICE BY MATI,
- - STATE OF CALIFORNIA, COUNTY OF LOS ANGELES
1 am employed in the Countty of Los Angeles, State of California, 1 am over the age
of 18 and not a party to the within action; my business address is 350 S. Grand Avenue, 39th
Floor, Los Angeles, California 90071.
On execution date set forth below, I served the following
ROCUMENTS OR DOCTIMENTS DESCRIBED AS:
DEFENDANT’S OPPOSITION TO PLAINTIFF’S REQUEST FOR
RECONSIDERATION BY COURT OF ITS FINDINGS AND ORDER RE: CLAIMS
OF WORK PRODUCT PRIVILEGE
g\acmg a true copy thereof enclosed in sealed envelopes with postage thereon fully
prepaid, to the attorneys and their perspective addresses listed below in the United States
RJIaﬂ at Los Angeles, California.

X__ iransmitting by fanmmﬂs tra,nsmlssmn the above document to the aftormeys listed
below at theirreceiving facsimile telephone numbers. The sending facsimile machine I used,
with {elepbone mumber (213) 625-1600, complied with CR.C. Rule 2003(3). The

' transnussmn was rc:por‘ted as complete and without error.
ersonally delivering the document(s) listed above to the party or parnes listed bclow,
or fo theit yespective agents or employees, , -

z@jgmg SERVED BY FAX;
Judge Rodney S. Melv:lle DA Thomas Sneddon DDA Gerald Franklin

Fax No.: 805-346-7616 Fax No.: 805-568-2398 Fax No.: 805-568.2398
Benjamin Brafiman Steve Cochran Robert M., Sanger
_ Fax No.: 212-750-3506 Fax. No.: 310-712-8455 | Fax. No.: 805-063-731]

Executed on _MARCH 19, 2004 __, at Los Angeles, California.

] declare under penalty of perjury that the above is true and correct.

GFAAGDS B GERnDDs
TAVVERA




