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S, THEODORE J. BOUTROUS, JR.
: ‘VHCHAEL {OB JACKSON, Depertment SMES,
Defendant. Tudge Rodney S. Melville
‘ [VIA FACSIMILE)
INTRODUCTION

In its January 28 rulmg, this Court declined to rule that the District Attorney was barrad from
calling Mr. Bashir to testify, but it reco gmzcd that some arces of testimony were plainly off limits. '
;The Court did not, however, indicate what areas of inquiry might bc appropriate. Mr. Bashir thus
résﬁcqtlfuny submits this Beach Briefto assist the Court in determining the proper scope of any direct
' questibx.iiin'g of Mr. Bashir by the prosccution, and cross-examinaton by the defense, during Michae]

. For all of the reasons stated in his January 18 motion for a protective order, Mr. Bashir objects to
being called a5 a witness gt all in this case, and any suggestions regarding possible areas of
mqmry should not be mtcrprcted as waiving that objection or any rights and privileges held by

[Footnote continued on next page]
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A}

In his opposition to Martin Bashfr_’s motion for a protective order precluding Mr. Beshir from

‘being required to testify, the District Attomey identified several proposcd topics about which he

sought to question Mr. Bashir. At the January 28, 2005 hearing, the District Antorney conceded, and
‘the Court agreed, that some of the informatien identified by the District Attorney is “unpublished

‘information” clearly within the scope of California's journalists’ constitutional and statutory shield

| law, The Court expressed the view thz;t there were some areas on which Mr. Bashir could be

‘ questioned and thus denied his request for a protective order, but it did not indicate what arcas of
.inquiry might be appropriate. Mr Bashir strongly belleves that permitting the District Attorney to

' call him to the stand in this case is inconsisteat with the California shield law and its purpose of

pmtecﬁng the “‘autonomy of the press.”” -Mz‘ll'er v. Superior Courr, 21 Cel. 4th BB3, 898 (1999).

_ To mitigzate the intrusion into nc_:wsgathéring, and to avoid distractions and delay at tial, Mr. Bashir

now respectfully requests that the Court limit and cleerly define in advance the scope of potential
questioning that the par.ﬁa's may pur'sqc’in the event Mr. Bashir is actually called to the stand.

| Tho arcas about which the District Attorncy may cven arguably question Mr. Bashir are,
inciisputably, exceedingly narrow. The Celifornie journalists' shield law, embodied in Article I,
Section 2@) of the California Constitution and ,Calif;amia Evidence Code § 1070, provides absolute
protection from contempt for any televisian reporter who, when subpocnesd in a criminal action by

the prosecution, declines to disclose his solirces or any “‘unpublished informaton” obtained during ‘

 newsgathering. Miller, 21 Cal. 4th at 897. The term “unpublished information’ was defined in

broad, norestrictive terms,” {d. (quotations omitcd), and it includes “data of whatever sort ot itself

dissermingted to the public through a medium of communication.” Cal Const. Art. I, § 200);
-Cal Evid. Code § 1070(c).

Glven the expansive scope of the shie!d law, plus the added protection of the First
Amendment, the only areas about whish the District Attorney secks to inquire that sven arguably
could be pursued are Mr. Bashir’s proféssional and educational background and information

[F ootmote continued from mcﬁpm page)
Mr. Bashir under the California shield law and the First Amendment to the United States
Constitution. oo

2
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regarding the broadcast and distribution of the documéntary, which already has been providedin a

* declaration submitted by an employee of Granada Television. All of the other information sought by

‘the District Attorney, including the ofigination of the documentary and informatlon perceived by

- Mr. Bashir durieg its filming, rclates to “unpublished information” and the protected newsgathering

" and editonial processes.

As for cross-examination of Mr. Bashir by the defense, the limited realm of permissible,

 nan-duplicetive inquiry inherently limits the scope of any crogs-examination. See Cal. Evid. Code
§ 773(2) (limiting cross-examination to “‘any matter within tho scope of the direct examination”).
" The Californie shield law and First Amendment journalist’s privilege also sharply restrict the realm

of questioning permited by the defense. Ses infra pp. 8-10.
Finally, if Mr. Bashir is compelled to testify at all, this Court should issue in advance cleer

* limitations on the questions that may be asked by both the government and the defense in order to
_ minimize intrusions into protected newsgathering and cditorial areas and 1o preclude & lengthy,

“distracting, and irrelevant attack on Mr. Bashir and his journalistic work. During the Januery 28

hearing, Mr. Jackson's counsel made clear that he intends to launch such an attack if given leeway to

do 50, The California joumalists' shield law, as well es the First Amendment, would prohibit the

kind of qixcsﬁoning Mr. Jackson's lawyer suggested be might pursue and it would further complicate

an already complex proceeding. Moreover, the District Attorney’s primary objective - es ho stated at

- the Janiary 28 hearing — is to introduce the documentery as an opcmﬂve fact showing motive for

o o .
subsequent alloged behavior by Mr. Jackson, not for the truth of anything asserted therein.

Permitting these issues to be injected into the trikl thus risks not only damaging the autonomy

of the press to gather nows, but also disrupring the wriel and distracting the jury. In a complex tria]

1 jpsﬁcc‘wi‘ll Dot ba served by diversionary tactics designed not to test tho guilt or innocence of the
" defendant but to shift the focus of atniention as far eway as possible from the essential purpose of

'+ these prooeedings. Unless there are strict, and strictly enforced, rules on the questioning of

Mr. Bashir, it is highly likely that Mz. Ji a;kson’s counsel will lead the jury through arbitrary and

mrrelevant matters as a deliberate tactic of diversion.

3
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¥ _
2 Acs:o‘rdingly, this Court should stictly hmit the questions posed to Mr, Bashir by both the
. 3 I;Eosecun'on -an‘d,thc defense to relevant matters within his personal knniowledge that do not come
. 4 || ‘within the broad protections of California's shield law and the First Amendment qualified reporter’s
sl pn'vilege. This approech is commonly followed, e.g., NLRB v. Mortensen, 701 F. Supp. 244, 247, 15
6] Mod L. Rep. 2309 (D.D.C. 1988), anﬂ'nccdcd to avoid unnecessary and unjustified intrusions intg
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"Mr. Bastiir's protected newsgathering and editorlal activities.

I
ARGUMENT

‘A, ‘The Scop;: of the District Attorney’s Questioning of Mr. Bashir Must Be Strictly

Limited Under the California Shield Law and the First Amendment Privilege.
The only nrees listed in the sttnct Attomey’s opposition to Mr. Bashir’s motion for &

pmv:dcd by the shicld law are Mr. Bashir’s professional and educarional background (Opp'n to Mot

.for Pmtcctwe Order at 2.A) and qucshons regarding the broadcast and distribution of the

documecntery (id. at 3.E), which now would be duplicative glven the declaration and records

submitted by & Granada Tclevision employee.?
The California journalists’ shicld law protects a wide array of information releted to the

newsgathering and cditorial proccs:c,cs. Specifically, the shicld law provides that:

2 Even these arcas of inquiry, of course, are subject to the general evidentiary requirements of

relevance, materiality, and admissibility. See Cal. Bvid, Code §§ 210, 350, With respect to his

’ profcssional background'and credentials, Mr. Bashir has already supplied information in his
carlier declaration (Mot. for Protective Order, Decl. of Martin Bashir 4 2-9) and Mr. Jackson hes
not contested any of the specifics of Mr. Bashir’s resume, With respect to information related to
the specific countries in which the documentary was broadcast and other questions concerning its
distribution, M. Bashir qucstions the relevance and materiality of such information to this case,
Moireover, Mr. Bushir is not the epproprate person to ask. While he was the correspondent and

. narrator for the documentary, Mr, Bashir does not own the rights to it end did not himself
distribute it. Because thesc questions le outside the realm of his responsibilitics end knowledge,
it is unclear whether any answers he might be able to provide would sven be admissible.
See'generally Mr. Bashir's Reply To Plaintiff' s Response To Mot. For Protective Order at 5.

)
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’ [A] radio or ‘television ncws rcporter or other person connccted with or employzd by e
redio or television station, or any person who has been 80 connected or employed, . .
Lﬂaynot be] adjudged in contempt for refusing 10 disclose the source of any

. ormetion procured while o conpected or employed for news or acws commentary
. . purposes on radio or television, or for refusing to disclose any unpublisied

" tnformation obtainad or prepared in gathering, receiving or processing of
information for,cammumcazlon to the public.

Cal Const. Art. I, § 2(b); Cal Evid. Code § 1070(b) (ermphasis edded). The term
‘Impubhshed mformanon” 1s *‘defined in broad, nonrestrictive tarms,” Miller v, Superior Court,

. 21 Cal 4th 823, 897 (1999) (quotanons omitted), and includes

mformzmon not disseminated to the public by the person from whom disclosure is
-gought, whether or not related informatlon has been disseminated and includes, but
13 not lmited to, all notcs outtakes, photographs, tapes or other data of whatever sort
, not itsolf d.1sscmimtcd fo the prhc through the medium of communication, whetfier
or not published mformazwn based upon or related to such material has been
disseminated..

‘Cal, Conist. Art I, § 2(b); Cal. Evid. Code § 1070(c) (¢mphasis added); see also Playboy Enters., Inc.
: V. Superior Cour;z, 154 Cal. App. 3'd 14, 21 (1984) (noting thet “unpublished information” includes
‘facmal information that is within the ncwsperson's knowledge, whether contained in source material
or m.cmory") Mb*tovcz as 10 the District Attomey, Mr. Bashir’s protection from disclosing this
. broad range of mformauonls ebsolute. Miller, 21 Cal. 4th at 896-97.
Th.\s absolute bar totally prcvcms the prosecution from compelling Mr. Bashsr" testimony
"about mOst of the information listed in the District Attorney’s opposition to Mr, Bashir’s motion for 2
‘proteztlvo order. Requests for information sbout the editoril process (including Mr, Bashir’s
judgmcnts about content), infa:madou regarding the unpublished context and events surrounding the
ongmuhon and making of tho documentary (including who approached whom with the idea of
mzkma Fhe film and any information Mr. Bashir perceived during its production), Mr. Bashir’s
relationship \;uirh sources (inol}zding MrJ acicson and the alleged victim's. family) and his opinions
" abput Mr Fackson based on his joumalistic actiyi;i;s, ask for unpublished information, and would
represent a dircct and subsfantia.l intmsion into his protected newsgathering and editorial processes.

See generally Martin Bushu' 5 Reply to District Attorney's Opp’n to Mr. Bashir’s Mot for Protective
Ordcr 2t 3-5. .

5
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Bven questions that seek to elicit testimony verifying or authenticating the documentary fall
within the broed and sbsolute protection of the California shicld law. This typs of questioning seeks
conﬁrmatipn that the underlying newsgathering fects are consistent with what was presented in the
broadcast. Thatin itselfis necessarily an inquiry into unpublished information and material.

See Playbay Enterprises., Inc. v. Superior Court, 154 Cal App. 3d 14, 21-23 (1984) (holding that the
shicld law provided absolute protection to 8 magazine against providing materials authenticating that
a person in fact stated the words at't.ribu.tcd to him in quotations in the article).

. Moréovu, even if the requested verification 1estimony were not protected by the shield law, it

" would still'l_ilo within the expansive protection of the First Amendment prvilege recognized by
: Califcrﬁ'ia‘l_s state and federal courts. See, e.g., Mitchell v. Superior Court, 37 Cel. 3d 268, 283
© (1984); Shoen v. Shoen, 5 F.3d 1289 (Sth Cir. 1993) (First Amendment privilege “protects journalists

against compclled disclosure in all judicial procecdings, civil and criminal alike™).3

Under the First Amendment privilege, & party seeking compelled disclosurs of unpublished
_informatioh or material must demonstrate, inter alia, (1) that the information sought “is crucial to the
maintenance of the [subpocnaing party’s] legal claim‘s." Shoen, § F.3d at 1296 (and cases cited

therein); (2) thet it is “relevant, matedal, and non-cumulative™ of other available Information or

* materials, id, end.(3) that the party secking the information has exhausted alternative means of

obtainipg the information. Id.; see also, e.g., Mitchell, 37 Cal. 3d 268, 281-82 (under

3 In-Mitchell, the California Supreme Court recognized a qualified privilege for journalists against
. compelled disclosure that is rooted in the “protections for freedom of the press enshrined in the

United Stetes Constitution and the correlabive provision (art. I, § 2, subd. (8)) of the Californiz
Constitution.” 37 Cal. 3d at 274-79. Although Mirchell itsclf did not arise from a criminal case,
many othier jurisdictionis recognize that concerns for the independence of the press warrant &

_First Amendment or common-Jaw qualified privﬂcgc from compclled disclosure in criminal
cases. See, e.g., Shoen, 5 F.3d at 1292 (noting that in the Ninth Cireuit 2 “‘partial
First Amendment shiold” protects journalists against compelled disclosure in all judiciel
proceedings, civil and criminal alike™); United States v, Cuthbertson, 630 F.2d 139, 147 (3d Cir.
1980) (“(TThe interests of the press that form the foundation for the privilege are not diminished
because tho nature of the underlying proceedings out of which the request for the information
arises is a criminal trial.”); see also United States v. Burke, 700 F.24 70, 77 (24 Cir. 1983)

* (applying rcporter’s privilege in criminal case); United States v. Corporale, 806 F.2d 1487, 1504

| . (11th Cir. 1986) (aamc)

6

BEVCH BRIEF' RE.. LIVIITING SCOPE OF DIRECT AND CROSS-EXAMINATION OF MARTIN BASHIR;
. DECLARATION OF THEODORE J. BOUTROUS, JR.




MER-08-2005(TUE) 75: 2] SUPERIOR CIURT ADMIN (N fDUNTHJ (TRY)80S 346 7337 P n08/02¢

e

5
16
1?_

18
19

" 20

21

23"
. 24
25
26
27

28

T 25 ’Q5 11:14mM GIBSCN, DUNN,CRUTCHER P.3

1|." First Amendment privilege, party sceking information must demonstrete exhaustion of alternztive

sources end thet the informatjon "g;:és to the heart of the [party’s) claim”; “mere relevance is

i ‘msufﬁmcnt’ to overcome the pn\alogc) 4.

Courts have held thnt IeqUInng reporters to verify published informaton implicates this
First Amendment privilege. See, e.g., United States v. Blanton, 534 F. Supp. 295 (S.D. Fla. 1982)

. (under First Amendment privilege, quashing subpocne sceking testimony from reporter verifying that

the defendant in fact made the statements attributed to him ip the article); Maurice v. NLRB, 7 Media

" La chportcr 2221 (SD. W. Va. 1981), vacated on other grounds, 691 F.2d 182 (4th Cir. 1982)

(under Fust Amendment privilege, cnjoining NLRB from compelling reporter to verify quotations).

" See also Nat'l Labor Relations Bd. v. Mortensen, 701 F. Supp. 244, 247, 15 Media L. Rep. 2308,

2811 (DD.C. 1988) (“The Board, sceks confirmation thet certain sources spoke to the reporters and

‘gave statcments.., Their contention that this discovery is beyond First Amendment concerm ... is 2

misconception of the scope of the free press interest.")

To the extent the District Attorney seeks autbentication testimony, he has not begun 1o make

'the required showing of necessity or exhaustion. It does not appear that any of the staternents made

by Michael Jackson in the documentary ere themselves in dispute, cither s to whether be stated them

. or as to their content. Moreover, nonc of the statements contains an admission as to any of the

‘alleged wrongful conduct charged in this cese, oll of which allegedly occurred after the broedcast,
Before rcqumng verification testimony from M: Bashir, the Distict Attorney would need to exhaust
orherways 1o authenticate that Mr. T ackson in fact spoke the words he 15 shown speeking in the
documentary —including asking Mr. Jackson himself and any other person Who was present at the

¢ The order summoning Mr. Bashir to testify was issued by a New York court and served upon him
in New York, and the Néw York shield law, imposcs essentially the same identical test as the First
Amendment. Confidendal information 15 absolutely privileged, N.Y, Civ. Rts. L. § 79-h(b), but a
party seeking nonconfidentlal information must-make a “‘clear and specific showing” that the
information is (1) highly mgterial and relevant; (2) critical or necessary to maintain the claim or

- defonse asserted, and (3) not obtainable from any altemative sowrce. N.Y, Civ. Rts. L, § 79-h(c);
see also N.Y. Const. Art. I, § 8 (“Every citizen mey frecly speak, write and publish his or her
sentiments on all subjects, being responsible for the ebuse of that right; and no law shall be
N passed to restrain or abridge the liberty of speech or of the press.”),

7
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time the material was filmed. See, e.g., Mortensen, 15 Mod. L. Rptr. at 248. Moreover, unlike o

: .‘quotation in & newspaper article, these statements are prescntcd in the voice and likeness of Michael

Jeckson himself; Mr. Jackson's well-known voice end image can be easily authenticated in other
ways. Cf. 1 J eﬁ'crson, California Evidence Bc.nc:hbook (Cont.Ed.Bar 3d ed. 2004), Authentication

and_Proof of _Wntmgs, section 30.28, pages 648-649 (a party mey authenticate a recording “by means

‘ofa c‘:ompaxison, made by the trier of fa::i, of the disputed audiotape roccording and a genuine

-exemplar of the speaker’s voice™).

B. Both Direct and Cross Examination Should Be Strictly Limited to Reduce the
' Intrusion into Protected Journalistic-Activities and Unpublished Information
And Streamline the TriaL

This Court should sharply control and restrict the questioning it allows both the Distyict
Attorney and the defense. In addition, at the conclusion of any direct questioning by the prosecution,
ﬁ%c Court should reiterate that Mr. Jackson's cross-cxamination may not exceed the prosecution's
arcas of mqulry on direct. Such limitations are necessary to avoid unnecessary and unjustificd

intrusions into Mr. Bashir's protected newsgathering and editorial activitias, and will streamline the

" process at trial.

A similar course was followed in Mortensen, 701 F. Supp. 244, 15 Mcd. L. Rep. 2309
CD.D.C.‘ 1988). After holding that the NLRB had demonstrated & compelling need and exheustion of

alterpatives, the court ordered two reporters to verify that staterents published in their nowspaper

- stories had in fact been mede by the persons to whom they were attributed. In doing so, however, the

court cmphasized that it was “seasitive to the Suprome Court's warning that intrusions into First

. Amendment activitics must be narrowly limited” and therefore set out a list of prescribed questions,

id. at 250, with the edmonition thar the journalists "an: not required to answer any questions that go

outsuh: thc namow’'scope circumscrlbcd by the Court.” Id. at 15 Media Law Reporter 2314.5

5 The opinion as reported in the Media Law Reporter includes the Mortensen court’s specific order
* regarding the permissible scope of the reporters’ testimony and an appcnchx listing the specific
questions the reporters could be asked on direct and cross-cxamination. 15 Media L. Rep. at
_2314. For this court’s convenience, a copy of the decision and order as published in the Media
Law Reporter are aftached hereto. See Boutrous Decl,, | 1, Exh. A.

g
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| The judge limited both direct and cross examination to extremely circumscribed questions which

precluded any direct inquiry into, for exemple, the context of the quoted statements, eny other
. .éta‘tmnents made by the quoted persons, any obscrvations made or other informetion recaved by the

reporters in the course of their reporung, the reporters’ views concerning or relationship with the

qﬁotcd‘pcrsons. or any other questions concerning their newsgathering or unpublished informetion or
"materials. Id
This Court, if it orders any te§dmony from Mr. Bashir, should usc a similar epproach to
‘min{mize the intrusion into Mr. Bashir’s protected journalistic activities and to avoid allowing a
distracting side-iss'ue to delay or disrupt trial proceedings. As the court recognized in Mortensen,
. such a limitation of Mr. Bashir’s questioning must ap'ply to Mr. Jackson's cross-examination as well
ag to the District Attorney’s direct examination. Section 773(8) of the Celifornia Bvidence Code
. f:xprcssly Limits permissible cross-exnmipadon to “‘any matter within the scope oj’ the direct
.‘ 'cxam;'nd.tfon.". Cal. Evid. Code § 773(2) (emphasis added). Morzover, cross-¢examination by
Mz, Jackson would itself be limited by the protections accorded Mr, Beshir by the California shield
law and the First Amendment privﬂcgc. See, e.g., Delaney v, Superior Court, 50 Cal. 3d 785, 797,
_805‘(1990); People v. Sanchez, 12 Cal. 4th 1, 56 (1995).6 Mr. Jackson cennot meet the necessary

standerds established by these respective tosts, particularly given the narrow scope of penmissible

§ Mr. Jackson's veiled suggestion in his opposition to Mr. Bashir's motion for protective order that
Mr, Bashir is not 2 journalist entitled to the protection of the California shield law and the-First
Amendment privilege is entirely without merit. As a journalist employed by Grenada television
for the production of news reports and documentaries and, currently, as a jounalist employed for
the seme purposes by ABC News, see generally Mot. for Protective Order; Decl. of Martin
Bashir, Mr, Bashir beyond doubt quallfies for the protections of both the California shicld law
and the First Amendment, which have been broadly epplied to reporters, producers, writers,
columnists, ¢ditors, and othiers involved in the preparation of reports, documentarics, end articles
in & wide range of media, including television, radio, newspapers, and magezines. Seg, e.g.,
People v. Von Villas, 10 Cel. App. 4th 201, 231 (1992) (2pplying shicld law to freelance writer);
Shoen v. Shoen, 5 F.3d at 1293; ¢f. Peoplev. Sanchez, 12 Cal. 4th 1, 56 (1995) (noting that
reporter “met his foundational requiraments” by filing a dcclaration stating he was & news
reporter and that unpublished information wes obtained or prepered in the gathering, recelving or
processing of information for communication 10 the public).

S
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dxrcct the cxuemely limited relevance of and need for Mr. Bashir’s testimony, and the availebility of
altarn:mva sources of information.?
Such strict limits on cross-examination erc appropriate in the context of a criminal defendant.

For example; in Sklar v. Ryan, 752 F. Supp 1252 (ED. Pa. 1990), aff d without opinion, 937 F,2d 599

. (3d Cir. 1991), the tdal court-limited 2 journalist’s testimony to confirming published statcments

attributed in his article {o the dcfendant and did not permit the defense in cross-examination to

inquire about unpublished sources end information. The court rejected the defense's contention that

' this limitation violated the defendant’s nghts under the Sixth Amendment Confrontation Clause. Id.

at 1267 68..

if, contrary 1o Skiar, tlns Court were to conclude that it could not parmit Mr. Bashir’s

* -testimony without allowing the defense a broader scope of cross-examinaton than is permitted under

the protections accorded Mr. Bashir by the shield law and First Amendment, then — rather than
vi;'alatc those protections — this Court ;vou]d have to holci that Mr. Beshir cannot be called to tesify
by the District Attorney on direct. Thus, in EEQC‘ v. McKellar Development, 13 Mcdia Law
choncr 1061 (N.D."Cal. 1986), the court quashcé a subpoena to a reporter which sought

" autheptication of & published articlc, because, inter-alia, ctoss examination would have involved

ques'tion.";-about unpublished “observations and judgments" barred by the shield law and First

Amendment. See also 3 Witkin, Cal. Evid. 4th (2000), § 228, p. 295 (“In either a civil or criminal

case, where 2 party is deprived of the benefits of cross-examination of @ wimess by rcfusal of the

. Witness to answer, the trial court may strike out the direct examination.); id. at 296 (*'This rule is also

applied where the refusal to answer is based on e valid claim of privilege.”).

7 Mr! Jackson has indicatad that there is an alternative sourcoe for unpublished information — the
outtakes mede by his own videographer and the “Footage You Werc Never Meant to Sec”
program —which Mr. Jackson has asked this Court to cnter into ovidence. Mr. Jackson himself,
the alleged victim in this case, and any other of the numerous persons who were present at the
various times at which Mr. Bashir was in the company of Mr. Jackson, also provide alternative
sources af information.

10-
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1 L :
2l CONCLUSION
Coall For the foregoing reasons, the Court should estblish strict limits on the scope of permissible

4" .dircct and cross cxamination of Martin Bashir,

6 |' DATED: Februiry 25, 2005
o : Respectfully submitted,
GIBSON, DUNN & CRUTCHER LLP

8 L ' Theodore J. Boutrous, Jr.
- * Michael H. Dore

. ':1'0 . . ' _ ¥ ;/ . '
oo '11 ' : Theodore J. Boutrous, ]

© ‘ Atorneys for MARTIN BASHIR
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DECLARATION OF THEODORE J. BOUTROUS. JR.

I, THEODORE I. BOU;I'ROE_J'S, JR., hercby declare and. state thet:
I am a lawyer admiced to p1:a.:ticc in the Statc of California, a parter in the law firm of
Gibeon, Dunn & Crutchor LLP, and counsel for Martin Bashir. I have personal knowledge of all

"facts hr.rem stated. If called as.8 witness, I could tcsrify competently to the following:

. Y Attached hereto s Exhibit A" is a true and correct copy of National Labor Relations
- Board v. Mortensen as reported in The Media Law Reporter at 15 Media L. Rep. 2305 (DD.C.
1088), '

: I declare under penalty.of perjury under the laws of the State of Celifornia that the foregoing

" 1s true and correct. ‘

,' Exccuted this 25th day of February, 2005, at Los Angclcs California.

g S F e

Theodore J. Boutrous, Jr.
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roposed programs (all within the section
gxs 2)(4) exemplon 15 analyzed puriu-
ant o Lhe Ampen criteria. Of course, this
nel doez nol urge the FCC o exerdlae
ﬁ: discretlon under tho tccond prong al
Cheuron/NLRB In any particular way. It
must merely [l the gap lefi by the saaiute
and do ga [n a way that rcasonably ad-
dresges any retreat from prevedent!
So prdered. o

NERB v. MORTENSEN

. U.8 District Court
District of Columbia

NATIONAL LABOR RELATIONS
BOARD v. CHRIS MORTENSEN,
NATIONAL LABOR RELATIONS
BOARD v. CHRISTINE BRENNAN
and MICHAEL WILBON, Noa. 88-311

and 88-320, November 23, 1988

NEWSGATHERING

Forced . disclasure of informadon—
Common-law privilcge (§60.20)

Nailona) Labor Reladons Board's

ahowlng. 1n ceeking 10 subpoana during

 unfalrTsbar pracues proceeding nMY;-
sery. repertere who wrate zierles quatin

' We recognlse that the FCC may nol be
able (& reconsldcr thls case before the comples
Uan of the currcnt praidenilal elealon. ‘Thix
har not darerred 4 in odr canridersifon of thic

»:';:pul. however, bacause there will sull be a
lfva eaniroversy even il the clecdon oaturs
befarz thic aae la rasolved. The PCC'e con-
sruction of the egual dme requirement will
remzain In c(Teet slier the Novembar elecilon,
£ there will sl be 8 concrow dizpute regard-
Ing the carreanets of the ageney's Inlerpreta-
tlun of the slatute, and the agency's enfloree-
mentaf tha sialutory fule will continus to have
a direct impact on King Broadeadag. Sev, 4.,

yn¢ Eniernriser v Uniled Steter, 8375’.21! 6,
450-51 (D C Gir. 1988); Builer Cov't Arr'n U
Drpariment r;‘[SlaM‘ 780 ¥.34 86, 30-92-(D.C,
Clr. 1$80). Even if this eare could be viewed at
moot. the “capable of repediicn, yet evading
cevlcw'™ encopiion o the moaincs: docirne

wauld a {Jl* See Roe u. Wads, €10 U.S. 113,
12428 r 9 Jg;kulhﬂn Pzeifie Terunzl Co, u.
JCC, 219 U.8. 498, 515 (1911). U King Is

farced lo walt untll the next prerideniial clec-
ion Yv eontett tha agency's senstruction df tha
cqual'tlme requirement, it wiil once again fac
the problem of the challenged action being too
shom In duration te be fully lilgated beforathe
cccurtence af the electinn,

management perncanal who have denied
or refuged to confirm tuch quotanons, that
informaton soughtls dc:rl( relevant and
Lhat all aiternative sourcot forwuch infer-
rmaton have been exhausted warranus
{cdoral district court order requlring.re-
Eom:rt to testify. although quastions will

e lim{ted by court 10 achicve purpotc of
verifylng quoratons and o cnaure agalnst
unneeessary lateucion upon Flret Amend-
ment activines

Action by Nadonal Labor Relatlans
Board sceking to enforee subpocnas lzucd
to reportcrs. . x

Reparizo ordered to wadly, with ape-
dfically limlted questions :

Nelion Levine and Harvey Holzman
for NLRB, ’ ‘

Terrence B. Adamon, R.. Bruce
Beckner, and Michael P. Fizher of Daw,
Lohnes & Alberuon, Atlanm, Ga., lor
Mortensen. . : ‘

Kevin Balne and Mork Srere, of wil-
Hams & Cnnnw Wachington, D.C., lor
Brennan anod ilbon. :

Bull Text of Oplnion

Parker Ja

The General Counsel of the Nadonal
Labor Relatlon: Board ("NLRB" or
“Board') seeks cofcreement orders rom
this Caurt requiring three newspaper ra-

orters to comply with coraln regularly
mued cubpocnas ad teil{ficendum. The
pubpocnaswers duly served on the rprort—
errespondents, Chne Mortenaen o The,
Atlenis fournal. Constitution, and Chrisdna
Brennan Mijchael Wiben of The
Washingian Past. Thelr counsel challenge
the Genera) Councel’s application and
contena that entry of enforcement orders
covering the oubpocaaz would violatc: o
reporier's  privilegs  under the Plrst
AmendmenL ‘ )

The matter presents a secjoud congtltu-
\lonal questlon of whether enforcing the
subpocans would infringe upon the re-
:ﬁondcnu' qualified priviloge and chill
their abllicy to gather nows In declding
the leaue, the Court must atrikoa proper
balance between freceom of the press and
the obligation of all atlzens 10 give rel-
evant (csumany. ‘

Tha backproudd facts, the applleable
law and the argameno of counsel have
beon (ully considered. For the resgons
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sraied below the Coun determines that
under the clreumstaness preschted, the
challenge. of the respbndenia should be
refecied. The Court will enter an appro-
priate enforcement order and attach nar-
rcwly  wallored quedtions that may be
arked ol the rovpondenis.

I

BACKGROUND

"The underlying evenis before the Na-
tlonzl Labor Relstions Board giving Hee
to thls subpoena saforcement awtlon in-
volve the Natlonal Football League Play-
crz Azzociation, AFL-Cl1O ('Players As-
uodulun"a and the Natonal Football

cague ement Cound! (“M;nnfr
ment Councll"), Indluded wiihin the [at-
ter as consdiyent members, are the 28
fotitball wamy within the League

On the cvc of the 1987 Nailong! Fooi-
ball League teazan, the Players Associ-
wdcn alled a arlke. That labor action
wag shon-lived and, according to the
Players Azsodatian, was :criouafy under-
mined by the “and-union” activiticz of the
Managemear Council. On  bagla of
thurges made by the Players Aszodiatian,
the nagement Councll and [8 con-
tutuent membery were charged with in-
lerference. deprivation of players’ guar
anteed righs; and unfalr labar peacices
— alleged violatlang of Sccxtionz 7 and
8(2)(!) of the Naldonal Labor Reladone
Act, 29 US.C. §§151 a.urg. (1975).

The reporier-recpondents were served
with tubpoenas od (eitiflecandimr, in order
o authendaie certaln stalemenls made
by and/or awrlbuted w Johw Jones, Bob-
by Beothard and Jim Canway, all servin
a3 membery of tha Mapagament Coundl.

oncq and Canwuy wese Publle Relations

Ircctor and Genoral Countol, respee-
Uvely: Beathard was Qeneral Manager of
the Washingion Redeldna. The states
menis attributed (o the three wary made In
separaic pres interviews with the report-
er-rexpondents durlng Lha 1987 ririke
and, ll.iruc, are relevant 1o the chnrger —
deprivatlon of players’ gusranteed righis
und unfale labur praciice

The respondents’ Hawa artlcjes quoled
or paraphrosed siatomenie aurlbuted 1o
three " Munagement Council persunnel.
Speuificully, respundent Chriz Morienzen
wrulc an urtigle pablizhed an Ocaber 9,
1987, In The Atanla Journal-Condilunion
cnililed “Players Unlon Accused of 'Out-
eight Lylag 10 liz Sidkers.” Twa con-
scrullve parsgraphs ol the wmilcle (or
which authentlusilon Js sought reud:

Jones alto sont o metsage o stnking
players: Through the 1 p.tn. deadlina 1o
play in Sunday's games hos' pancd,
they can mtlll report and expect thelr
pnl;_hh:cks. : -

¢ games are going to be played,

but IU's almort Impossible that they
would be pl:yed by the guf oo strike,’
‘eaid Joner. 'Unlesa we had a ‘dead
agreement cn dll the izsues, there’s no
way thote players couwld expect to play.

And [ &an assure we are oot clote

on an agreement S

Recpondents Christine Bremnan and
Michacl Wilbon wrote ‘artides that ap~

cn Ocsber 15, 1967, in The Wash-
ingtan Poxt. The Brennan anicle incduded
a quote frcm Bobby Beathard of the
Wachington Redsking, The Wilbon ary-
cle paraphrascd 4 smtement aaributed 1o
the chiel atomey for the Managemant
Councll.

Mz, Brennan's ardele read In parn

‘1 wes told that if (Masnagement
Councl] executlve director Jack Don-
lan end Upshiw) ‘had reached zn
agreement [Wedoenday), the deadline
would ke omaonded. But Il the playern
ame {n and there was no agreerhent
there war no' poatlbllity they could
E‘l’:ay,' Beathard sald
Ser Wilbon's ardele Included. inter

olie, the lollowing paragraph:

In New anidlm Cocnway, enal
counsel al* the Management C&Tﬂdl,
aald his office expecied 'a couplc other
teams' Lo return as full groupe today
and thet a8 many 35 1even other wcamas
may do 20. Noac'will be eligible 15 play
ud\(é week unless the strike Iz over, he
Jones, Beathard. and Conway ap-

cured ar witnerzes at th: NLRB har
ngs which began on May 9, 1988, When
conlronted with the newspaper artider,
nene sdmitted the eialements anributed to
them. Joner denled wmaking the ctatoment
quoied by Mortenten, Beathard would
nclther confirm nor deny the :talemenit
auwrlbuted 10 him by Brennan, and Con-
way denied the gtatement acribed o hum
by Wilbar. - .

Faced wlih the answers of the three
mambare of the Mamgernent Coundl, tte
Adminlsiratve Law Judge ("ALJ") con-
ducting the hur‘mE, caused subpdenay to
be lzsued againet the reporters. Tha tub-
poenas required the journalisis o sppearn
‘and verify the fact that they had congucied
and reported correctly the three.intere
viewz. The .reapondents’ severnls chal-
lenges Lo the cubpoenas wert deniad ar the
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Board levol-Faced-with this problem, the
Ccnazdl' Counsel for the Board applicd
for: judicial relichi--an oeder [ram. thiz
Couri dircetlng Morenten, Brennan, and
Wilban: 1o appaar before the ALJ and
_ give testimony as 1o the aecuracy aof the
plotementa attribuled 2o the three. Man-
" agement Councll ancl. ;
+On November 7, 1987, counzpl for the
respandenta . appeared befsre the: Court
and ofTered :\rzﬁumcm on behall of heir
cliznts. Counsel for thq Playerx Assod-
aliop 2nd the Management Councll alwo
mpcarad..'l‘hev' presented argument on
elr recenily filed motlons 1o Intervene
which were aken under advizement. An
oMer denying the molions to. Inerveng,
was entered on November 22, 1988,

.
ANALYSIS

Reypondents tontend that thic Court
ghould deny the applicadon for orders
crlorglpg the subpoenas ad Lere dum,
becausr such orders would clearly violate
Firet Amendment guaranieex of [reedom
of the prese. They also conend that as
Jaurnaliars they uﬁ cmu:tiu.xdomﬂ]{l ra-
tccled [rom compelled disclosure pl their
news gathering activities by virwe of the
"reporier’s privllege.” In respopding. the
Buard counters thai the cons.ituiional is-
tuex ahould nou be addreszed dinee [t is
only - seekin
which woulg nol result in an intrusion
upch Lhé rapdrters’ ‘Firct Amendment
privill:g? In thg ,u}ilcmnuvq, the Bulﬁrd
.argues that under the reporters’ privilege
b:imc'mg tery the welghe of the ugm:ldu-
ayons ‘favory requjring thp repariem 0
Leptify.” . ' o

A

“Th¢ Supreme Count explicidy acs

" knowlcdged the exisience o Bl Amend-

ment brotection for nrws gathering |In
Bronsburg v, Haye: 408 TS, 665, 681,

707 (1972). The Coun held, -however, *

that 3 _journallel'doea not have antabgelure
privilege under tha Rirst Amendmens w0
refuze 1o diaclose cohlidential soutcesto 3
grand jury conduetng a criminal inveru-
gation, ‘despiic hd potentlal interlerence
with news gal.herlng‘ Justice Powell, who
Qs the deciding voto, wrolea concurring
opinior in which he rated trat eourts can
detcrmine whether a privilege applies by
usidz a halanelng et N
The aperied claim o privilege cheuld
-+ be judged on it lacs by the ctrikingcla

Ty

verifleatlon of quotatona

.proper balance between freedom of the
“1 presy and the obligation cinll ddzena w
‘Kiva relevant testimony with respest to
criminal-conduct, "The balancz of these
~ial consdtutional and societal inter-
¢£t3 oh-.a casd-by-ciss basie accords
with the 1ded and wadidenal way of
-odjudicating such questens.
Id, at 710. i

This Circuit hag siatzd that 3 qualified -

repartcr’s  privi undcr the Flrmt
Amendmentshouldbe ccadlly availableln
civll cagre. Zeniil{ u. Smith, ‘856 R.2d 705,
711 (D.C. Cir. 1982) (dunp Carey v,
Hume, ¢92 Fi2d 631, 636 (U.C. dir),
arrt. dumitzed. 417 U.S. 938 (1974)). Oth-
ec.circwts considering the question have
apreed thdt a bajandng approach should
be applied 10°clvil gz well ociminal eaces.
See Riley u. Cily of Chater, 612 F.2d 708,
71516 (3ed Cir. 1979); Silbzood v: Kerr-
MaCer ., 563 F.2d 433, 436-38 {10th
Clr. 19781 Boher u. F & FInsesiment, 470
F.2d 778, 783 (2d Clir. 1972), cert, dmicd,
«11 U.S. 966 (1973); Cerventes v, Tima,
Inc., 464 F.24 386 (Bth Cir. 1572}, cert.

 denled, 405 U.S. 1125 (1973).

Ac 3 prelminary muter, the Coury
rejecs the botion that the rubpaen3s do
nat Implleate copnizable Flrst Amends
ment Interests, The Board secks confire
meUon that certaln cources cpoke (o the
reporters and gave.jatzoents regasding
the nrrikers’ deadllne. Their coniention
thav this dlgsavery id beyoad Firei Amend-
ment coneern becauss it do2s nat yeek ro
Idpntlfy conBdential sources iz 3 mlscon-
tcpdon of the scope of the free prem
interecc. Regardieas of whether they scek
enofdential er aangonfdential taurces, or
whether they seck disdosure or verifien-

don ol sramnenty, the Baard 1 avempting -

to examine the reporterfal end editorial
¢5 The factthat thelr purpose ia to
support, rather than underming, tho bona
Adez of the statements as expreased by tha
reporters makax no difference. Such dlo-
covery necosearlly implicates tha Flest
Amendmeat ingresd of the journallaez.
Std Censumara Union of Uniled Stater Inc, u.
rﬂu:. 495 F.'Supp. 532, 586 (SD.N.Y.
980), Under the clreumstances present-
ed, therefore, the Court is required tb
appl( de Branzburg balaseing test and
consfder the conflictiog interests at lssue
In thid case. . ‘

-2

Several courw have set forth preclee
guldelines 1o dctcrmine how the balanec

(7RIS
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should be auruck in 3 particular e3pe. In

Unitad Stater u. Criden, 633 F_2d 346 (3d
Clr, 1980) cert. denwed. 445 U.S. 1126
(1981), the Third Clrcult ciated thar &
reporier'a privilege can bo overcomo by
soUsfylng lgc lollewing threvepart balanc.
Ing tau o . [

irny, (he movant [sceldng o override
the privilege) muil demensirate that he
has made an effort 10 obidin the Infor-
matlon {rom ather tourcee Second, he
murl demonitralc Lhat the anly aecesc
to the Informatlon sought la thraugh the
Jjournslise and her caurec. Finally, the
maovant mugt pargusde the ecourt Lha.
the Infarmation zought is crucal w the
clalm. ‘
Jd. al 35B-59.. :

. A court mugt be sensitlve w the avail-
abilily of alicrnative means by which a
Iiigant might acquire the same Informa-
Uon wlithaut Intruding upan a jourhalisi's
protecied acUvides. I itia clear thatthere

- arc aliecrnadve means cf obisining the

o compel dladdezure, C

Informailon the movant szeks, the eubpoe-
naed reponcr wlﬁ not be compelled 10
l::dl‘; or produce malckals, Mau}mm v
NI Induriner, 524 F. Supp. 93, 95
(D.D.C. 1981). The jmportanee of rm-
teating Journallst” sources ceriainly
points towards compelled disclorure frohn
the newspertort as narmally the end, and
nat the heginning, of the inquiry. Carry,
492 F.2d 31 638. Dur Clreuit has n:e:n‘t?y
cclaced that “reporters should be com-
pelled (o diszlawe thelr rources only aflar
the lldgant hag shown that hz hag ex-
haua every rcuaonable allcrnadve
1ource of Infarmatlan.” Zerilll, 658 F.2d
at 713. But where the Jsurnallat sppears
ta be the only ane with accezd to infprma-
tion relevant (o the case, tourts ape willing.
‘ . 492 F.24 at
639 (litigants must not be “tade to-carry
wide-ranging and onerouk discovery bur-
dens where the path iz [] ill-lighted ., .™
© Movanir musl ales ghow that the -
pariéms are the only kacpers cf the (nlcr-
mallon the mowant reeke. Riley, 612 F2d
717, The party ze=king'ile (nformalicn
muzgl thow “'lhat his only practfcal arcen
to cruclal informadon neczssary for the
developmenl of the case is through the
newsmdn's sourcer"”  Gilbert ‘v, Allisd
Chemica! Cng,, 411 F. Supp. 505, 510
(E.D. Va. 1976) Journalisy are often the
vnly aner able 10 testify that certain satd-
meny were ever made, and the speakor’s
mollvailon In dlsclesing cerwln Inferma-
llon (o & reparicr may very Important
ta a caxc. Courls have recognized that In
gome cases, 3 journallets recellection of

remarks wAthin the contexs of the coaver-
sation it valusble Informadon that the
mavant could not Ire frem wny other
taurce. Criden, 63?3’.2:1 at 359. ‘When
movants clearly have no other tourcs from
whlch they cn galn this Insight, the Jour-
nalisc mnr be compelled o esclly.

The third factor that muet ke conald-
ered 18 whether whe informatlan is of cen-
tral Impprranec and goes to the *hears" of
the mateer. Cerey, €93 F2d at 636, In
CartK 2 Rewapaper reporicr was charged
with kel barad on his column reportmg
that plainti-had removed documents
later complained 1o polize that the docu-
ments: had- Bers solen. This Circult
upheld the dizinct bourp which directed
the jaumalin w revaal Ed’ namesn of eye-
wltnenses 1o the alltged removak Beauace
the record did not. diseloze a thorough
investigative cBary by the reperter, the
court glated that the cources's identties
and: thelr reliabllity were “erldeal” (o
plainuf’s daim that the reparter had net-
ed recklessly, IJd. a1 637, See'clro, Miller v
Transamerican’ Prez, Inc,, 6?; F.2d 721,
726 (5th Cir. 1980), cort. derued, 450 U.S.
1041 (1981) (becautc the only toutee for
nllogedly libelous commena was the in~
formani, diddosure of tht informant's
Idenuty wiz compalled).: . :

Belorp rdguiring a Journaliat w eetly,
courts have examindd whether the lizigant
reele digeovery of a confidenlial or non-
cenfidentlal source. Many conclude that o
lesaer sHowling of nced and materiality 1
required for clscovery of nonconfRdental
materlal than for the idcotity of confdea-
tal sources. Sep Brunc & Salllman, Inc, b’
Clabe Neuvpoger Co., 633 Fi2d 383, 597
(19t CiF. 198Q) (“the court mun? azseys the
extent ta which there is a need far confi-
demlalily. Not all infermaticn s coually
decery n% of  onfidenuality.”): Fb«-uod
Slate: v, uthberlron, 630 F.2d 139, 147
(3trd Cir, $980), cert. demud, 449 .US.
1126 (3981} (“OF coucae, the lack of .3

confidennal tource may be an Imporapt.

cJement in balandng thg defendant’s nzed
for the materlal sought sgainst the Interest
of the journaliat ia preventing. production
In a parliculan cage") ; Conkinenial Cab-
rvicon Ine., v. Sizrer Bro ing, Co., 583
F. Supg. 427, 434 (1984) (discovery of
noncanhdential materfals may nat beeny
tiled jo the same protection Aa,diccovery.

. of the identity arconﬁdentinlinromunuk

As the Supreme Court. lnatrucieds,
Branzbyrg, 408 U.8. a1 710, the halance of
loterese rfcpcudn on the {actzof each; st
Because the privilege I qualifed,: codn-
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Lervalllng inizrents m:g gzc;;il _(;135 par-
at .

S o

A plyln‘ dhe guldeline 1o the facw of
thia g;lc, uEe‘CcurL is canvinced thal the

reporters’ gualified privilege must yield 1o .

the NLRB s need {0 verily the siziemente.

“The Board has mel iy burden under the
st fur compelling journalisu’ testimony.

It hus ajtempted to obiain relevant Infor-

mullon éloewhere. The General Counsel
. subpoended- Joner, Beathard, and Con-

wuy asx wlneseer and’ atked about the
staternenu aulpibuied to them. Having
caljod the three managoment individualc,
«nd having notzd the uhrezolved ques-
Upns regarding thelr ieztimony, the Board
must lura to the keepers of the informa-
tlont themaelives, the reporiers who actugyl-
ly wrole the sigtements and-cendycied the
riers drt the direut
und Lhe maat legival bource of Infdrmation
aboul the gaiwrmenls of the three mon
bectute (Hey were the othepr partlclpantz
In the convermtona [rom whlSi the slate-
men werd iaken. As the NLRB hql:é In
Valley Camp Cosl Co.; 265 NLRB 1483
(1982) when the identity of the souree was
openly ocknowledged and thk evidenes

. wue Uleurly relevanl. ‘'counsél for the

General Counsel ia entliled to ellelt fram
Pediloner (journalist] tesimony wlth ro-

. cpect Lo [cpeaker’s] siatemenud explalring

hlr decision” at lssue in Lhe dnfalr labor
acuon proceeding. Jd. at 1684,
The NLRB hag [ulfilled {12 obligailan

o exhaust pgasible alicrnative zources-of

Informaticn. The declaration fled by
Hapvey As Holumsn, vounzel [n the un-
darlylng un(slr [abor pracdeeproceeding,
Identifled the numarous individusly that
have appenred beloro tho AL J. (Dedara-
tion ol Harbey A Holaman, NLRB co-
esunsel, 3l 3 (Navember 8, 1968)). The
top officials of the Management Coundil
denied that the sirikert deadline rule
cauld be walved, which |8 lhconeistent
wilh the slatedientd aurlbuted to Jones,
Beathard, and Conway by the repertees in
their Qcwber 1987 stories. Conway and
Jonex deniéd thal they told reporters that
the deadline cnuld be walved. According
o Holzman, one of Jopes’ dudes wad o
gel infarmalion to the news medla. Yei,
ncither Conway, nor Jones could apecff-
ally recall being lntervicwed by Wilbon
or Morienaen, reapectively. As s resuly,
the NLRB's General Countel was unablo

. \0 arcortain whelher anyone .clse was

pracnl during the Interviews, Jd. Since

- out the suthenticstion

the management individuals are naw de-
nylng that they ever made such conbrary
and confllalng statements to Lhe‘\:uma.]-
iz, the reponcry txumony i very
im%u::nl. _ . . .

General Countel his sbia tried
alterndivo methods of demenptratfig that
mnn.ﬁcmcnt‘n reperting deadline rule
wis dlscriminatory br rcqucal]nz{th:t the
Management Counell produce o1l docu-
mens pertsining to tha deadilne rule,
including the waiver cr changing of that
rule. /d. at 34, But the nagement
Councll and the 28 member. cluba have
anserted that they have provided all dosu-
menw covered by the General Counsol's
subpocnas ducer lecum. Accordlng to
Hol=map’s dcclaraden, all the subpoee-
naed docamante have been revicwed and
nbthing has boen found that desla with the
passibilley of walvipg tho dcadline for
rerurndng acrlkars, [, at 4. Clearly, the
General Counsdl has exhédusted all powsi-
ble sourcas and the reporters remaln the
only indlviduals with tho knowledge of
whether these managomenc afficiale made
clateroonty abaut the waiver of the reports
ing deadline. ‘

e finat crlterfon o be applitd {8 He
relevancn and imporaance of the matter 1o
the particular proceeding. The ceatemente
antnbuted to Lﬁrc: Managament Caundl
membera are centra) to the Board's allcga-
tlon that the deadline wag Juge » praca
and that the Management Councl dis-
criminated againat striking players. With-
the ratements
the Board will rot Havt a fawr opportund
o prove that the Management Council
engaged In unfalr labor acdvides.

The fact that the three important man-
agement nnel have danlod or refused
to eahfirm thelr quoted satemonte, dtdne

ulzhes this pase frgm Moughan v. NL
nduririer, 524 F. 3upp. 93 (D.D.C.
1981). There the court hald the nked lor
the reperier's testimony. wis not compel-
ling and alrernative sourbes oxlsted. In
Mougham, the plaintffe did not deny mok-
log the statements that appeared in the
article and therefore che movant .eould
attempt to obaln the informadon it need-
way af zipuladon er requercs Tor
adminslont, Jd, 2t 95. Here, Janes, Beath-
ard, and Canway testificd belor# tha AL J,
et no onc.conhrmed the renarks quoted
gy respondentz. The ters’ imerects o
celusing to tesdly for the sole purpoae of
verifylng the statements, not dlaclosing
gources, ls rather atenuated apnd muat
ylaid 10 the need for confirmation av p
sented here. :
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Jehnen Newrpeper Corp. v. Mertan

dn, aprpiyln the balanciag test o the
spedBe facs o% thiz case and welghing the
canfleing Interests, the Court hap liwde If
any ddubt In ruling’ that the respohdenie
must Lesilly regarding thcswiemenia thoy
qunied-or paraphrased In their October
1987 anicles. ..

V.- CONCLUSION .

" In balancing the NLRB's right to com-
pel dizonvery agalnsd the awenlone thal
dlzcovery will inwrude ppon proiedicd
First Amendment righte of journalisig, the
Court ¢dncludes that the Bqard's need for
discavery dliwelghs ‘any porelble Inih-
zion on the newn gathering procevs. The
publicinterent in requiring cllizens wiglve

© relevant. \estimbny e givll pradeed]n

utker precedenca nver the Inlercstr 6 tho
repariera Asgericd i (this'eace. In requlr-
Ing the reppriers (o teaulfy 3t the g}fdn‘
acnrlnge pending beforc the' NLRBE, the
Cuurt (s scnalifve ta the Supreme Court's
that Imruglons upon  Firm
Amcndment acilvilles must be narrowly
limlied. Therefore, the Courl will Timlt
the quentiony posed \or the reporters.
An appropriato arder [ollaws, -

) . "ORDER

In 'uccm‘dlncr'whl“t the Munomhdum
Oplnlon filed herein op Lhi: datc. itiz this
2rd Hay of Newember, 1958,

ORDERED:

“That applicant's modons for order, ro-
qulring obqdienpe 10 subpocnus ud Il
vandunt |s granted, G

. Respundenisy Chris Marienscn, Chrle-
une Brepaup, und Michael Wilban shal
wimply with the subgocnas Lued by the
Generul Counsel of the NLRB. 'hgy
shatl appear us wilnexseg In the underly-
lr& Board Cases 5-CA-19170 and S-CK-
19508, The Basrd'y direct examinaton of
respandente b {mited to the questiona gel,
Tarth In A;y.::ndlx A auached. 1o thic Or-
der., The. defendanu In Lhe underlying
pruceedings arc limliad,in \heir cross ex-

" 3mlnatlon of respandeniz by the second

zet.of questions lsld out in Appendix A.
Reapandentp arv not n:quim:rln angwer
any guentigng that go oulkide the narrow
ecope ‘uircym:crlbrj by the Court.

. APPENDIX 4
Direst Examinaiion . -
“1. Pleasc atace your pame and addrens
for the record. N

2. Are you appearing here.tcday pursu-
ant ts 4 zubpocna that the General Coun-
scl had served upon you?

3. Dirccting ycur sccotien to the dat
of [date of the 3rucle In gucstion], were
you employed by lhc.?ncwxpnpur In
quexdon]? -

+ 4:In what capaclty wore you cmployed
by thar scwspaper on thal daie?

5. Dlrecng your actention tc wha: has
bezn marked Jor IdentdAcatlon as Geneaal
Counsel Exhibit No: (che artlele In ques-
tlon] woro you an suthor of that aruele?

6. Dircaing your attenton to the fol-
lowing and I quote as follows: [the part of
the arddo. In’ quertlon) was tha:. bated
upon an |nwerview wlth (the ‘alieged
speaker)? : .

7. Docs thas pert of the aruele reladn
lo the quolatien dy [the speaker] that
repd. accurately - reflecs word-lor-werd

what- wag g2ld 0 you by (the zpeaker]
T *, ot
’ OR

Doce that part of the article relating w
the p._lr:_xcfhmc nf[rhthq.k:r? that I read
acclirat I reflect what waj ¢ald to you by

fthe speaker]?

8. /?L thls dme, Counret for the General
Counzel moves for the admimion of Gexn.
eral'Counecl Exhlbi: No, Ithu_ncwlpapcr
yrucle tn quastlon) Ino evidence, -
Crurr Exominalion . | - ' .

1. When did the interview aka placen
relation o the publicadon of the anicle?

2. When did your writnp of the urdclc
cammencs In relaton to the ihizevipw?
- 3. When did you Rnlih wHtlng the
srdele In relatlon 1o the Interview? .

' 4. Waj anyonc else preacnt when the
Intervlew occcurred? . U

3. How long have your been a reporter
ar thlz newszpaper or any prior
ncwspaper? ' ‘ :

6. g;ow leng haye 'you covered rports,
for this newspoper or sny other

newzpaper? | T

oL e
JOHNSON NEWSPAPER CORP..
v. MORTON ifacts.
" US. Court of Appeals "~ '
second q;m:n’;-c{ B

. JOHNSON NEWSPAPER QORP:
d/b/a THE BATAVIA NEWS v. THE

HON.: GLENN R.'MORTON, Ntu
88+7283. Navember 29, 1988 - . ~ .}

e
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1 CERTIFICATE OF SERVICE
2. : ‘BY FAX
"3 L, Barbara Cruz, hereby certify as follows:
4| Iam cmployed in the County of Los Angeles, State of California; I am over the age of cightcen years
* 6| and am hot a party to this action; my business address is Gibson, Duun & Crutcher LLP, 333 South
6 || -Grand Avenue, Los Angeles, California 90071, in seid County and State; I am cmployed in the office
‘7| of Michel EL Dore, & member of theber of this Court, and at his direction, on February 25, 2005, I
8’ scrved the following:
S ||: BENCH BRIEF RE: LIMITING SCOPE OF DIRECT AND CROSS-EXAMINATION OF
‘10 MARTIN BASHIR; DECLARATION OF THEODORE J. BOUTROUS, JR.
' .o || onthe mtcrcstcd parties in this acdon, by the following moans of service:
il
o BY FACSIMILE: From facsimile number (213) 229-7520, I caused cech such docwment to
12 be transmitted by facsimile machine, 10 the pertics and numbers indicated below. No error
1‘-3 wag reported by the machine,
e Thomas W. Sneddon Tcl.: (BOS) 568-2300
. District Attorney
. : : (80 -
45, | Sxusa Basbara County Fax: (805) 568-2398
: 1105 Santa Barbara Swreet
.16 Santd Barbara, CA 93101-2007
47 Aromeys for Plaintiffs
.18 Thomads A. Mesereau, Jt. ‘ Tel.: (310) 284-3120
. Colling, Mesereau, Reddock & Yu LLP Fax:
19, . 1875 Century Park Bast, 7th Floor ’
oo Los Angeles, CA 90067
20 Attorneys for Defendant Michael Jackson
21 Robert Sanger Tel: (305) 962-4887
ol Sanger & Swysen, Lawyers . 7
= 233 E. Carrillo Street, Suite C Fax: (805) 9637311
23 -Santa Barbara, CA 93101
24 Co-Counsel for Defendant Michael Jackson
‘ J ',BY MAIL: Ipleced atrue copy in a sealed envelope addressed as indiceted below, on the
25 above-mentioned date. I am familiar with the firm's przctice of collcction and processing
26 correspondence for mailing. It is deposited with the U.S. Postal Service on that same day in
-5 the ordinary course of business. Iam aware that on motion of party served, service is
77 prosumed invalid if postal cencellation date or postage meter date {5 more than one day after
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1105 Sante Barbara Street
Santa Barbara, CA 93101-2007

Attorneys for Plantiffs

Thomes W. Sncddon Tel: (805) 568-2300

. | District Attorney .- (805) 568-2398
.| Santa Barbara County : Fax: (805)

Thomas A. Mesercay, Jt, Tel.: (310) 284-3120
Collins, Mcsereau, Reddock & Yu LLP
1875 Century Park East, 7th Floor

| Los Angcles, CA 90067

Aftorneys for Defendant Michael Jeckson

Fax:

Robert Sanger Tel.: (805) 962-4887
‘Sapger & Swysen, Lawyers
233 E. Carrillo Street, Suite C
Santa Barbara, CA 93101°

Co-Counscl for Defendant Michael Jackson

Fax: (805) 963-7311

M Iam employed.in the office of Theodore J. Boutrous, Jr., a member of the bar of this court, and
_ that th= foregoing document(s) was(were) printed on recycled paper.

F (STATE)

I declarc under penalty of perjury under the laws of the State of California that

the foregoing is true and cormrect.

. O (FEDERAL) Ideclarc under penalty of perjury that the foregoing is true and correct.

I certify under penalty of perjury that the forcgoing is true and correct, that the forcgoing

doc.:ument(s).’and all copies made from same, were printed on recycled paper, and that this Certificate

10848195_1.00C

B alorra

. ;:_'i_'Scrvii:c was executed by me on February 25, 2005, at Los Angeles, California

Q.

Barbara Cruz




