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TTITENGANT S RESPUNIE 70 FLARNTITE 'S MEMORANDUM NECARUTNG DEFENDANT S
CLATM OP ATTORMEY.CLIENT AND ATPORNEY WORK FRODUCE PRIVIERGE,

1 GERAGOS & GERAGOS | R T T
» ) A PROFESSIONAI. CORPORATION . !-.wfma
LLAWYZRS . ’ - —
3 ’ 350 SBDGT" f-'LO?:LE - L QE GA YMF‘BEAB'RG 5 et
_ , GRAND AVENUE cutlve
4 LOE ANGELEE, CAIFORNIA D007 1-3480 : Mi Offing
- TELEPHONE {21 3) 6253800 . CARMIET, WAGNER Lf """/
i s FAcEMILE (218) 6251600 Y Tierk
‘ MARK J. GERAGOS, SBN 108325
6 | Kftorney for Defendart, MICHAEL JACKSON
7
8 SUPERIOR C_OURT OF THE STATE OF CALIFORNIA
9 | FOR THE COUNTY OF SANTA BARBARA
10 ' ' '
I | |
12 | THE PEOPLE OF THE STATE OF Case No.: 1133603
3 CALIFORNIA, QIT . .
Plaintiff, DEFENDANT’S RESPONSE TO
14 : PLAINTIFF*S MEMORANDUM
vs. . REGARDING DEFENDANT’S
15 . CLAIM OF ATTORNEY-CLIENT
. . - : AND ATTORNEY WORK
16 || MICHAEL JACKSON, o ' PRODUCT PRIVILEGES _
17 Defendant. ~ [FILED UNDER SEAL]
18 Date; Februazy 13, 2004
‘ Place: SM-2
19 Time: 8:30 a.m.
20
21 | |
. 22 Defendant Michael Jackson (“Mr. Jackson™) respectfully submits the following
' % 1esponse to the “Plaintiffs Memorandum. Regardiﬁg Defendant's Claim of the Attorney-
04 { Client and Attomey' Work Product Privileges.” '
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. MEMORANDUM OF POINTS AND AUTHORITIES
I f
INTRODUCTION AND SUGGESTED PROCEDURE |
On January 16, 2004 the Court ordered an‘in-camera hearmg during which the

l pames wﬂl address whether or not the attorney work product protecuon and/or attorney -

| client prwﬂegc attach to certain materials E-Bl.Zl:ﬂ during various November 18, 2003

searches. The parties have agreed that the February 13, 2004 hearing and related brlefing

Form” dated November 18, 2003 in Sheriff’s Case number 03-5670. (Hereaﬁcr, Jteros
811 through 820 shall be referred to collectively as the “Matenals ")

l shall be limited to Ttems 811 through 820, inclusive, listed on the Sheriff’s “property

Items 811 through 820 inclusive, are all items that the defense intends to use as
impeachment of the prosecutions’ wmesses. As such, they are not dlscoverable under
California’s well-established discovery procedures as set forth in Penal Code section
1054 et seq Consequently, if this Court was 1o order that the Matenals be turned over,

the prosecuuon would have be able to circumvent the applicable Penal Code sections and
case law.” As such, the prosecution would be in essence conducting © dlscoverywby—search—
wanant" rather than abtde by the reciprocal dlscovery provisions of the Penal Code |
A review of e November 20, 2003 transcript of Scrgea.nt Stcve Robel’s

Novemher 18, 2003 tclephonic application for a search warrant for M. Miller’s storage
area reveals that the prosecutor was con. ductmg a classic fishing expedition:

[DDA Gerald Fraoklin]: Thank you. Um, and briefly, why is

{1 thet you believe that you might find this material,

much of which was described in the earlier search

warrant in this storage area? |
[Sergeant Robel]: Because [ have spoken to the sergeant in

cherge down there. During the search [of M, Miller's

ciffice] they were not le tof d of the items listed

28 |
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in the initial search warrant for his office and duriﬁg

tﬁeir search found paperwork indicating that Brad |

Miller possesses a storage locker at the pre mentioned

: lccétion and we strongly feel that those jtems may be

heing stored thére. | | |
(See Transcript at 4:16 - 24, emphasis added.) '
(Given that Mr. Jackson is factually innocent, it is not surprising that Sergeant Robel’s - |
second search also yicided nothing and his hunch proved wrong as demonstrated by the
November 18, 200.3 “Inve_ntory Return of Search Warrant” whefein the sergeant swore
under penalt:y of perjury that “[n]othing was takenfrécovarcd” from the sforage locker
during this second search.) : |

The above-qucrted lénguagé raises the question: _If the prosecution failed to “find
what it was looking for” at Mr, Miller’s office, why did they seize Items 811 through 820,
(or anything else for that matt.er)‘? As set forth below, this Court should not jegitimize the-
prosacutjcm $ aitempt to circumvent the crirninal discovery statute (Penal Code section
1 534 ot seq.) through the use of a search warrant,’

In light of the above, the defense believes the Court (followmg the defense’s in
camera showing on impeachment) nced not address the work product protection/attorney
~ client privilege issues dilring the February 13, 2004 hearing. | |

In any event, given that public disclosure (or disclosare to the prosecution) of the
ratlonale behind Mr. Jackson’s and his counsel’s theoties as to why the Materials are
protscted and/or pnwleged might constxtute waiver, the defense praposes the followmg
four-step procedure: (1) as ordered by the Court, the unredacted version of this filing wal_
be made under seal; (2) a redacted version of the filing will be separately lodged with the
Court; (3) the p.rosc::urtion will be served the redacted vérsion onlly;' and (4)_during the in-

"o fact, as set forth in Section I, the Court lacks the authority to order the disclosure of the
defense’s impeachment evidence.

DEMENDANT' 5 RESTONIB TO rmmmra WIENTCIANTR N ummlﬂﬂbmﬁsm Gl
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camera hearing the defense should be permitted to, in the absence of the prosecution, set
forth its argument concerning the nondiscoverability of its impeachment evidence and

claims of protection and privilege.

I
COUR'I‘-ORDEF ED DISCLOSURE OF THE DEFENSE‘S IMPEACHMENT
EVIDENCE IS BARRED '

Discovery i ctiminal cases is governed by Penal Code section 1054, ct seq.
Morcover, Penal Code section 1054, subdivision (e) precludes the courts from
“hroadening the scope of discovery beyond that provided in the [discoveryj chapter or
other express statutory provisions, or as mandated by the federal Constitution,” (See
Feople v. Tillis (1998) 18 Cal 4th 284, 294; Penal Code section 1054, subdmsxon (c) )
Addmonally, the courts have held that:

[A] pro: secutor is not entitled to discovery notes prepared by a

defense investigator that relate to an interview of a |

‘prosccutidn’ witness uniess and until the defense announcdes

an intent to call the defmﬁe_investigator asa wimeﬁs. Smted

another way, the defense is not required to disclose statements

it obtains fram };:rosecution witnesses that may be used to

_ refute the prosecution’s case during cross-examination.

(Hubbard v. Superior Court (2™ Dist. 1997) 66 Cal App.4th 1163, 1165, review granted,
then d:lsmlssed and this opinion ordered published - - see 78 Cal. Rptr.Zd 818,963 P.2d
1005). )

The Hubbard ¢ ourt also noted that “a trial court should not attempt to embroider
the discovery statute 10 provide greater discovery rights for the prosecution. Lest there be

LEFENDANT'S REJPONSE TOD m.xw%m“s M‘FJ\IEIMUM RPGARDING DFFENDANT'S |
CLAD DF ATTORMEY-CLIENT AND ATTORNEY WORK FRODUCT FRIVILEGE
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any confusion, we adopt the language of footnote 14 of zazaga as our bolding,”? More

‘ I precisely, “[pJrosecutorial discovery is & pure' creature of statute, in the absence of which,

there can be no discovery [citations] In criminal proceedings, under the reciprocal

- discdx}cry provisions of [Pénal Code} secﬁon 1054 et seq., all court-ordered discovery is
governéd exclusively by - - and is barred éxcepr as provided by - ] the discovery chapter.”
(See Hubbard v. Suﬁs:rior Court, s_upm,‘ 66 Cai.AppAth at 1167, internal citations and
quotation marks 6n_ﬁtl:ed, emphasis in original.) '

CI_caﬂy, upon a proper in. camera showing that the Materials 'repres:mt

impeachment evidence gathered by the defense, this Court has no authority to order
disclosure.’ . |

11/

[ L&

7

- Yn zazaga v. Superior Court (1991) 54 Cal.3d 356, 377 at fnl4, the Supreme Court stated:
_ We note the near mirror-image symmetry under California’s new
discovery chapter. Following disclosure of the prosecution’s
witnesses, on demand the defense must disclose only the witnesses
(and their statements) it intends to call in refutaiion of the
prosecution’s case, rather than all the evidence developed by the
defense in refutation. (See [Penal Code] §§ 1054.1, 1054.3.) Thus,
the defense is not required to disclose any statements it obtains from

- prosecution witnesses it may use to refute the prosecution’s case
during cross-exmmination. Were this otherwise, we would be -
presented with a significant issue of reciprocity.

Mndeed, even ifthe Court believes the impeachment issue is a close call. the California courts
have provided guidance. For example, in People v. Tillis (1998) 18 Cal.4th 284, 205, the Supreme |
Court stated “[t]eciprocity requires a fair trade, defense witnesses for prosecution witnesses, and
nothing more.” Additionally, in Jzazaga v. Superior Court, supra, 54 Cal.3d at 377, the seminal
Proposition 115 case, the Supreme Coust concluded “that the new discovery chapter enacted by
Proposition 115 creates a nearly symmetrical scheme of discovery in criminzl cases, with any
irhalance favoring the defendant as required by reciprocity under the due process clause.” In the
instant case, penmnitting the prosecution to conduct discovery-by-warrant would clestly be antitbetical |
1o the Supreme Court’s opinions in Tillis and Jzazaga. _

PEFENDANT'S RESPONSE TO PLAINTTFP'S MEMORANDUM REGARDING DIFENDANT &
GLATM OF ATTORNEY-CLIBNT AND ATTURNGY WORK, TRDTAUCT PROVILGOE
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THE ATTORNEY WORK PRODUCT PROTECTION ATTACHES TO
ALL OF ‘I’HE MATERIALS

A, Califormia law governing attachment of the attorney work product

proteciion is well-e ished and, in thi ) nted

The prosccuticin correctly notes that the attorney work product protection is
codified in the California Code of Civil Procedure. (Memorandiun at 5:12-18.)
Specifically, Code of Civil Proceduré section 2018, subdivision (c) provides:

Any writing that reflects an attorney’s iﬁupressions, |
conclusions, opinions, or legal r&search or ihebr_ies shall not

- be discoverable under any circumstances.

(See Code of le Procedure section 2018)

The prosecuticn also cotrectly states that subd1v1s10n (c) of Section 2018 sets forth
what the Califomia Supreme Court has charscterized as “core” wark product.
(Memorandurmn at 6:12 - 16, citing fzazaga v. Superior C.'ourt{199l) 54 Cal.3d 356 382 at

'n. 19.) Also noted by the prosecution is the fact that lzazaga determined that Penal Code
| section 1054.6 expressly limits the definition of “work producl” in criminal cases to '

“core™ work product as defined in Code of Civil Procedure section 2018, subdivision (c). -
In light of the wcll-c:stabhshcd (and agreed upon) California law govermng the

It application of the attcrmey work product protection to criminal cases, the Court must

resolve only one issue: Are the Materials “core” attorney work product? A review of

applicable case law and the facts specific to this case demonsu'dtes' that they are.

B. The ms;ierials clearly repres ent “core” attorney work product
Generally, Itams 811 through 820, mcluswe listed on the Shﬂrlﬂ':‘s “Ptopeny

Form” datéd November 18, 2003 arc andio and vxdcntapcs taken by mvcstlgatur Brad.lc:y

TRAENTANT'§ RESPONSE TO PLATNTIFFS MMCANDUM REGARDING T DERENDIANT &
CLAM OF ATTORNEY-CLIONT AND ATTORNEY WORK PRODLCT FIUVILEGE
-6~
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G. Miller (“Mr. Miller”). Mr. Mille;: has at ail relevant times acted as an inve?stigatpr hired
to verify 111e accuracy of Mz, Geragos’ impressions, conclusiohs, apinions, uaxlld theories of
the case.* Specjfically, a key issue to be litigated in this case will be the véra.city and
credibility of the allejged minpf vietitn and his fmﬁily. Given that the minor victitn and his
II family are potenﬁal.wimcss‘cs, the defegse has endeavored to make a record that Wéuld
either establish or underming the veracity and credibility of these individuals. The
interviews of the witnesses are not only not discoverable as impeachment material but are
the result of work preduct by an investi gator working on this matter.’

I The Califorﬁia Court of Appeal for thé Third Appeliate District has properly found

I R R Y N N A N

10 {| that notes or recorded statements taken by counse] while mterwewmg potential witnesses
11 “ are “‘core” work product as defined in Code of Civil Procedure section 201 8, subdivision
12 |[ (c). (See Nacht & Lewis Architects, Inc. et al.y. Superior Court WcC’orm:ch) (3% Dist,

13 {| 1996) 47 Cal. App 4th. 214, 217. (“Necht™)) Nacht makes it clear that when an aitorney

14 | questions or otherwise seeks out information from potential witnesses, recordings thereof
15 |t are absolutely protected from disclosure. Sim:e Mir. Miller was merely a conduit thorough

- 16 || which Mr. J ackson’s attorneys qucsti oned/observed the potential witness it folldws that
17 |j the fecordjngs _made by M. Miller represent core work product of Mr. Jackson’s

18 aftorneys. . | o

19 ‘The soundness of the Nacht éouﬂ’s ‘reasoning cannot be disputed since questions

- 201 posed by an attorney {or the attorney’s agent at the direction of the anomey) will

21 |} nec ;gg_u]x reveal the artomey’s mpressmms conclusions, oplmons or legal research or

© 22 || theories. Indeed, while the prosecutton s Memorandum sets forth examples of “core” and

- 23 | “qualified” wor_k prodlw;-t, it fails to cite any authority for the pfoposition that items such

24 :

25 ‘During the in czme:aheanng, the defenss will make acomprehsnswe oral offer of proof as

B to why each video or audio tape constxtutes core work product and/or reprasents a pnvﬂegcd
9¢ || attorney-client communication.

27 SAs the prosecution knows, the nse of investigators to conduct witness interviews and
__ | observation is a well-cstablished method of preparing a case.

THFENDANT 3 REEPUNSE TO PLAINTIT'S MEMORANDUM REEARDIND.DEFWMET‘S
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' as the Materizls are not “core” wark product. (See Memorandum at 9:18 - 10:7.) In fact, |

the prosecution example (disclosure of non-expert witnesses’ anticipated testimony) most

closely resembling the Materials at issue herein was-found to be “core” work product.

(See Memorandum at 9:18-20.) Consequently, this Court should find, following the in
camera offer-of-proof, that each item of the Materials comes within the ambit of the.

attomey work product protection and/or aftorney-client privilege.

: IV »
‘ _ CONCLUSION _ |
In light of the foregoing, it.is clear that the Materials are impéachment material for

which there is no teciprocal discovery requirement. This Court should reject the

prbsccution’s attémpted ‘-‘discoveryéby~search-waz-rant”. Additionally, the Materiaié. |
represent protecte& work product that is not discoverable. Conéequenﬂy, M. Jackson
requests that (1) the Materials should remain under seal and lodged with the Court, and
(2) the defense should be provided with copies of the Materials immediately,

Respectfully Submitted,

Dated: February 3, 2004 " GERAGQS & GERAGOS

By:

%ngin Brafman (Admitted Pro Hac
ice
BRAFMAN & ROSS PC
_ - : : 767 Third Avenue, 26th Floor
' o . New York, NY 10017
' ‘ Telephope: 212-750-7800
Facsimile: = 212-750-3906

DAMNDANT 'S REFPONER TO MLARTTIVI'S MEMORANDUA REGARDING DEFENDANTS
GLATM (IF ATTORNEY-CLIENT ANT ATTORMEY WORK IROGUCT PRIVILEOR
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1 Steve Cochran (SBN 105541}
' KATTEN MU N ZAVIS
2 ROSENMAN
. 2029 Century Park Hast, Suite 2600
i Los Angeles, California 90067
- Tclcphone (310) 788-4400
41. Pacsm'nle (3 0) 712-8455
5
6 " Robert M. Sanger (SBN 582]4)
o - SANGER & SWYSEN
7 - 233 E. Carrillo 8t., Suite C
_ . Santa Barbara CA 93101
8 - Telephone 805-962-4887
Facsimile: ~ 805-963-7311
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. Fioor, Los Angcles, California 90071.

- PRQOFOF SERVICE BY FAX .ﬁ
STATE OF CALIFORNIA, CO ' ES
 Iam émplbycd in the Cbunty of Los Angeles, State of California. I am over the age
ofl Sand not a party to the within action; my bu‘sinesé address is 350 N. Grand Avenue, 39th

R Qn'ékécution'date se't‘foi"th'b_eldw, Iserved the ._following

OCL S OR DOC [SD

 DEFENDANT’S RESPONSE TO PLAINTIFF'S MEMORANDUM
REGARDING DEFENDANT’S. CLAIM OF ATTORNEY-CLIENT AND

- ~ ATTORNEY WORK PRODUCT PRIVILEGES [unredacted version]

' placing a true'co

Y thereof enclosed in sealed envelopes with postage thereon fully

' “R:'[epaid; to.the attorneys and their perspective addresses listed below, in the United States

Mail at Los Angeles, California. ! ) o
X tr&nmmttmg by facsimile transmission the above docurnent 10 the attorneys listed

o below attheir recetving facsimile telephone nurmbers. The sending facsimile machine I vsed,

| jdd%%Rodﬁey’-S,th}lvmé. R ” | Robeft M. Sanger
Fax N

with telephone number (213) 625-1600, complied with C.R.C. Rule 2003(3). The
_t:jap_smjssxon‘qu reported as complete and without error. . | - :
o -Ec’isonallj{ delivering the documient(s) listed above to the party or parties listed below,
oF o -eirlrcsp::ctive.a_gemgQ:‘gnp}oyggsi . s -

No.: 805-346-7616 - . -"'| Fax.No.: 805-963-7311

Béﬁ"amin Brafinan AR Steve Cochran
} Fax No.: 212.750-3906 ‘ Fax. No.: 310-712-8455

_ B e ."Exe’buted;pnlMML&"L@ An'gfe'lg_s';_(:a'lifomia.
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