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SUPERIOR COURT, STATE OF CALIFORNIA
FOR THE COUNTY OF SANTA BARBARA

Case No.: 1133603

ACCESS PROPONENTS’ NOTICE OF
MOTION AND MOTION REQUESTING
IMMEDIATE PUBLIC ACCESS TO BLANK
JURY QUESTIONNAIRE FORMS AND TO
THE COMPLETED FORMS SUBMITTED
BY PROSPECTIVE JURORS;
MEMORANDUM OF POINTS AND
AUTHORITIES; REQUEST TO SHORTEN
TIME FOR RESPONSES TO THIS
MOTION

Date: Nowset 9/7/0357

Tirne: Notsct- 8 730 1M

Place: Department SM-§, .
Judge Rodney S, Melville

[VIA FACSIMILE]

TO ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that at 1:3C p.m. on February 2, 2005,.or as soon before or after
thet time as tﬁc matter may be heard before the ebove-cntitled Court, located at 312-C East Cook
Strewt, Sunta Maria, California 93456—5'369. NBC Universal, Inc.; CBS Br'o'udcasting Inc.:'Fox'Ncw.s

ACCESS PROPONENTS® NOTICE OF MOTION AND MOTION REQUESTING IMMEDIATE PUBLIC ACCERS TO
BLANK JURY QUESTIONNAIRE FORMS AND TO THE COMPLETED FORVS SUBMITTED BY
PROSPECTIVE JURORS: MEYIORANDUM OF POINTS AND AUTEORITIES; REQUEST TO

SHORTEN TIME FYOR RESPONSES TO THIS MOTION ' »
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Newwork L.L.C.; ABC, Inc.; Cable News Network LP, LLLP; The Associated Press; Los Angeles

Times; The New York Times Compeny, USA Today; and Agence France-Presse (collectively, the

“Access Proponcms") will, and hereby do, move this Court to graut imumediatc public access to the

jury questionnairc forms the Court is using for voir dire in this case and also to grant access o the

completed formas (redacted if necessary) ence they heve been submitted by prospective jurors,

This Motion is made pursuant to the First Amendment of the United States Constitution, Article L,

scction 2 of the Culifornia Cogstitution, and Rules 243.1 and 243.2 of the California Rules of Court.

Because time is of the essence, the Access Proponents respectfully suggess that the Cours.

hear this maner at 1:30 p.m. on Wednesday, February 2, 2005, or as soon thereafter or before as

practicable, and that any responses be filed and served by facsimile on or before 10:00 a.m. on

February 2, 2005.

This Modon is based upon this Notiec, the attached M'cmorandum_ of Points and Authoritics,

all pleedings, records and papcrs on file herein, ell matters of which the Court may properly toke ju-

dicisl notice, and upon such further argument and evidence as may be presentéd at the heering on this

Motion,

DATED: February 1, 2005

GIBSON, DUNN & CRUTCHER LLP
Theodore I. Boutrous, Jr.
M.lchaclH Dare

By: %*Z\J’E‘Z J /D

Theodore J. Boutrous )

Attorneys for NBC Universal, Inc.; CES Broodcasting
Inc.; Fox News Network LL.C.; ABC Inc.; Cable News
Network ‘LP, LLLP; The Associated Prcss Los Angeles
Times: The New York Times Comparny; v: US4 T oday;
and Agcnce France-Presse - ,

i

ACCESS PROPONENTS® NOTICE OF MOTION AND MOTION REQUESTING IMMEDIATE PUBLIC ACCESS TO -
BLANK JURY QUESTIONNAIRE FORMS AND TO THE COMPLETED FORMS SUBMITTED BY
PROSPECTIVE JURORS; MEMORANDUM OF POINTS AND AUTHORITIES: RBQUEST TO
SHORTEN TIME FOR RESPONSES TO THIS 'VIOTION )
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MEMORANDUM OF POINTS AND AUTHORITIES

1
INTRODUCTION

The Access Proponents, a group of news orgenizations,! respectfully move this Court pursu-
unt to the F i.rst Amendment to the United Stotes Constitufion and Califonia law to grart immediate
public access to the blank jury questionnaire forms the Court is using 1o condict voir dire and to the
compleied forms, with eny identifying personal information redacted, onec they have been submitted
by the prospective jurors. Because the restrictions on First Amendment freedoms is ongoing and sub-
stantie], the Access Proponents respectfully request that the Court hald a hearing at the earliest possi-

ble time, and order that any responses to the Access Proponents’ Motion ke filed on shortened time.

The Access Proponents respectfully suggest that the Court hear this matter at J‘:BD p.m.on

Wednesday, February 2, 2005, or as soon thercafter or before as practicable, and that any re-
sponses be filed and'served by facsimile on or before 10:00 a.m. on February 2, 2005.

The Firs: Amendment to the United Sfatcs Constitution cnsurcs a right of public access 1o jury
voir d.irc.in a criminal triel. Press-Enterprise Co. v. Superior Court, 464 US. 501, 508-10 (1984);
see also Lesher Communications, Inc. v, Superior Court, 224 Cal. App. 3d 774, 777 (1950) (notung
that Press-Enterprise held that “the First Amcndment to the United Statcs. Constitution affords a night
of access t jury voir dire examination in a criminal trial™). And “jury ciﬁ&:ﬁomaims ...arca ;oirt of .
the voir dire process.” Lasher, 224 Cal App.3dat 776. Indccd, there is no consttutional éiff:rencc
between questions asked on paper and those asked orally during the voir dire. See id. at 778 (“It fol-
lows that the public eccess mandate of Press-Enterprise spplies to voir dirc qut;sii.onnuir;s ':_L§> v)ell LE]
to oral questioning.").

The questionnaires themselves arc judicial records subject to the presumption of openness and

access established by the First Amendment and Rules 243.1 and 243.2 of the California Rules of

1 NBC Universal, Inc.; CBS Broadcasting Inc.; Fox News Network L.L.C.; ABC, Inc.; Cable News
Network LP, LLLP; The Associated Press; Los Angeles Times: The New York Times Company,
USA Today: and Agence France-Presze.

1
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Court. See Advisory Commi.ttcc Comment to.Cal. R Ct 243.1 (2004) (“This rule and rule 243.2
provide o standard and procedures for courts o use when a request is madc to scal a record. The
standerd is based on NBC Subsidiary (KNBC-TV), Inc. v. Superior Court (1955) 20 Cal 4th 1178.).
The written questions posed to prospective jurors, therefore, must be disclosed 1o the public
abscrt “a compelling governmental interest” justifying secrecy, and.any sserccy must be “narrowly
teilored to serve that interest.™ Press-Enterprise, 464 U.S. at S10. But no purpose at all is scrved by
barring the public from knowing what critcrin are being used to select'the decision-makers in this
high-profile cuse, and aceess to these forms is essential to permit the public and press 1o fully follow
Lhc procecdings. Thus, the Court should immedisately release a copy of the 'olah}g jury qucsﬁonnain:.
Likewise, it is also well established that “upon completion, [jury qucsti.onnm‘res] will become
public records accessible to anyone.” Bellas v. Superior Court, 85 Cal. App. 4th 636, 639 (2000); see
also Copley Press, Inc. v. Superior Cowrt, 228 éal. App. 3d 77, 90 (1991) (notng T.hét ‘“the written.
rzsponscs are not confidential, ie,, the questionnaires arc public records™). Once the jury qimsn'on-

naires are completed, therefore, the Court should release the prospective jurors’ respeases to the pub-

lic. beeause of “the constitutions] mundate requiring public access to most information about the pri-

. wvate lives of potential jurors.” Bellas, 85 Cal. App. 4th at 652. To the extent necessery, the Court

mey sdequatcly protect the privacy interests of the prospective jurors by redacting certein personal
identifying information. See Copley Press, 228 Cal. App. 3d at B8 (noting thet only information “that
15 essental for the determinetion of juror qualificaton and menegement of the jury system,” such as
telephone number and social security number, “should be segregated from the other questions and not
reicesed to the public").z A..ll other information contained in the coropleted juror questionnaires |

should be open to public view. And because of “the critical impon:ance'of contemporaneous ac-

- cess. . . to the publie's role as overscer of the criminal justice process,”. Washington Post v. Robin-

2 The Access Proponents rescrve the right to contest the redaction of any information but are not
presently sceldng uccess to personal identifying information.

2
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son, 535 F.2d 282, 287 (D.C. Cir. 1891) (emphesis in original), the publi;: should be-afforded such

access during the voir dire proceedings.

)1 {
ARGUMENT

A. The Public Has The Right To Access the Blank Queustionnaire Form Provided to_
- Prospective Jurors As Part Of The Voir Dire Process

Voir dire is “e matter of 1 1mpo*tancc not simply 1o the advcrsan:s but to the eriminal jusdce

system.” Press-Enterprise, 464 U.S. at S0S. Indeed, “[o]penness . . . enhances both the basic fair-

* ness of the criminul trie end the appearence of feirness o cssential to public confidence in the sys-

temm.” [d. a1 508. Thus, “since the development of trial by jury, the proc'css of selecdon of jurors has

presumptively been a publie process with exceptions only for good cause shown." /d. at 505;

_see also Lesher,; 224 Cal. App. 3d at 777 (noting that Press-Enterprise held that “th= First Amend-

ment to the United States Constitution affords & right of access to jury voir dire examination in a
cnmmal trial™): ABC, Inc. v. Stewart, 360 F.3d 90, 102 (2d Cir. 2004) (overturning jury voir dire clo-
sure order’in high-profile case bas_cd on finding that the First Amendment “guarantec of open public
proceedings in criminal triels cxtends to the voir dire examination of potential jurors!”).

The writtcn questions .posed to jurars, and the responscs thereto, “are a p'art‘ dffhc voir dire
process.” Lesher, 224 Cal. App. 3d at 776 (holding that newspaper publisher wes enfitled to inspect
completed juror questionnaires in a triple murder trial).? Indeed, both “the distribution and compl'e.:—
ton of questionnaires constitute part of jury selection, or voir dire.” Bellas. 85 Cal. App. 4th at 645
ne; see also Copley Press, 228 Cal. App. 3d at 89 (It is cleor that whcn'tb: court-distn'bu.t:d the

questiornaires to the venirepersons with instructions to fill them out, venire hed begun.™):4

3 In Lesher, the newspaper publisher requested, prior to aral exemination of prospective jurors, that
the jury questiocraires be made public. 224 Cal. App. 3d at 776-77. After the trial court rejected
the request, the Court of Appeal stayed the trial whilc it considered the issuc of whether the ques-
tonnaires had to be disclosed. See id. at 777.

¢ Like Lesher, Copley Press involved a newspaper publisher’s attempt to obtain completed jury
questionnaires prepared in conjunction with a prosccution for murder. Seé Copley Press, 228 Cal,

[Footnote continued on next page]
3 .
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1 || Thus, denying eccess to these writtqn questiony is tantamount to closing the couwrtroom while oral

2 || questions are posed to prospective jurars. See Copley Press, 228 Cal. App. 3d at 89 ("The fact that

3| the questoning of jurors ‘wa.s la.i;gcly done in written form rather than orally 1s of no coﬁsﬁtuu'c}nal

;|| import™); Lesher, 224 Cal. App. 3d at 778 (“It follows that the public access mendate of

5|| Press-Enterprise epplics to voir dlrc questionnaires ds well as to oral questioning,”). Relegsing the

8 || jury questionnaire, thercfore, is intcgrul to caforcing the First Amendment right of public access to

. 7| voir dire, I

8 To restrict access to the qucstio;xnzirc cffects a closure that must overcome the rigorou.s con-
g || stitutional standards that safcguard the public's right of openness to criminel mels.

10 | Secc Press-Enterprise, 464 U S, at 510 (.“Th'c presumption of openness may be overcome only by an '
i1 || overriding interest bascd on findings that closurc is cssantial 1o pragerve higher values and is nar- -
12 || rowly tailored to serve that interest.”); NBC Subsidiary (KNBC-TV), Inc. v. Superior Court, 20 Czl,
13| 4th 1178, 1204 (1999) (same); Cal. Code Civ. Proc, § 124 (stating that “the sittings of every court

14 || shall be public™): Cal. R. Ct. 243.1. But here, there is no possible justification for denying i:ubh’cl. ac-
15 || cess to this fundamental portion of the criminal procecdings. See Press-Enterprise, 464 U.S. at 513
18 || (“The trial judge should scal only such parts of the transcript as necessary to preserve the énony:m'ty.
17 | of the individuals sought to be protected.™). The questions reflect only the information sought by the

18 || Cowrt and partics in making the determination of who will be eropanclled to decide this case. Thus,

15 || kere there is no interest &t issuc sufficient to underminc the centuries-old tradition of public eccess to

2C
21 (Foomote continued from previous page]
App. 3d at 51. The Courl of Appeal followed thc constituional principles articulated in Press-
22 Enterprise, holding that “the written responses are not confidential, i.e., the questionnaires are
public recorcs.” Id. at 83, 90. Bellas involved & contempt order issued against & public defender
23 who refused to return to the court defense copics of juror questionnaires, 85 Cal, App. 4th at 638,
Bellas was slightly unique in that it further considered the right of a eniminul defendant to access
28 jury questionnaires. Jd. at 647. Nevertheless, the court discussed and applied coses Like Lesher
- end Copley, which involved the public’s right of ncceus and were “imperative to our analysis.”
Id. at 646; see also id. at 647 (*“Therefore, apart ffom tho queston of public access, which itself
25 berred the action teken below, the defendant and defense counsel had 8 separate and independent
| right both to know the content of the questionnaires and to prescrvethem in their confidential
27 files.™).
28 ' 4
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the jury selection proccss. See id. at 505- 08 (recounting history of public nocess 1o voir dirc end pro-
viding 2 historical aceount suggestmg that “beginning in the 16th century, jurors were sclectcd in

public”).

B. The Completed J: unr:Quextiox'mnircs Must Be Provided To The Public During
The Voir Dire Proceedings

Quite simply, “[t]he First Amendment of the United States Constitution guaranteeing public
access to judicial proceedings overwhelms any countervailing privacy interests of prospective jurors
&s to the content of questonneires they complete.” Bellas, 85 Cel. App: 4th 81 638-35; see also Cop- -
ley Press. 228 Cal. App. 3d at 81 (holding, in & capitel case. that “the press {s constitutionally entitled
to have sccess te such questionnaires™). The prospective jurors’ writtcn respous:s.“a:e not confiden-
tial.,” Copley Press, 228 Cal. App, 3d at 50. R.at‘hcr. “the questionnaires are public records. Id.
(crophasis added). |

And itis “upon completion" that these completed forms “‘become public records accessible to
anyone."” Bellas, 85 Cal. App. 4th at 639 (cmphasis z;ddcd). The quz’:sﬁonnaires‘here. therefore. m‘us.t
be made gvzilable to the public immediately. Ind::r:ci, any delay will unjustly interfers with the opex-
ness prc;sc’ribc'd by the Constitution, becguse of "'the critical importance of confemporaneous ac- :
cess . . . to the public’s role a8 overseer of the criminal juscic.c process” Washington Post v. Robinson,
935 F.2d 282, 287 (D.C. Cir. 1591) {ermphasis in original); see also, e.g., NBC Subsidiary, 20 Cal. 4th
at 1211, 1219 (emphasizing right to “contcmporeneous access” and rejecting ergument that deleyed
release of transcripts could remedy improper closure of hearings); Associated Press v. United States
Dist. Court, 705 F.2d 1143, 1147 (5th Cir. 1983) (noting that even & 48-hour delay in unsealing judi-
cial records “]s e total restraint on the public’s first amepdment right of a;:c;ss cven though the re-
straint is limited in time™), | | |

To the extent nccessary, the Court can respect privacy concemns of the prospﬁcﬁvc jUIDI‘i by
redacting certain personal identifying information from their responses if justified. See Copley Press,
228 Cal. App. 3d at 88 (notng that only information “that is cssentel for the determination of juror

qualification and management of the jury system,” such as telephone number and social security

S

ACCESS PROPONENTS® NOTICE OF MOTION AND MOTION REQUESTING IMMEDIATE PUBLIC ACCESS TO
: BLANK JURY QUESTIONNAIRE FORMS AND TO THE COMPLETED FORMS SUBMITTED-BY
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‘nurmber, “should be segregated from the other quostions and not released to the public™). The re-

meining information contained in the questionnaires should be open to thc public, however, beeause
of “the constitutional mandate requiring public access to most inforfnation about the pn'vgtn lives of
potential jurors.” Bellas, 85 Cel. App. 4th at 652.5

The Access Proponents and media pool ¢oordinater can work with the Court and its staff 1o
address the logistics of affording such access during voir dire in 2 manner that minimizes the burdens

on the Court, thet cosurcs the maximum public cccess, and that strikes the proper belance among the

‘interasts involved,

L
CONCLUSION

The First Amendmem to the United Statcs Constitution nnd California Iaw mandat: contem-
porancons access 1o voir dJ.rc proceedings in a criminal trial. Tbo jury qucshom:mrc 152 Ju:hma.l re-
cord"thet is subject to the presumption of opcmincss and an integral part of this voir dire process..
Likewise, the responses to those questions must be mad= available to the pquic with only limited re-

dactions. Accordingly, this Court should grant this motion.

5 Copley Press and Lesher held that access is only required for questionnaires submitted by pro-
spective jurors who arc actually called to the jury box for oral veir dire. See Copley Press, 228
Cal. App. 3d at 87; Lesher, 224 Cal. App. 3d at 779. Bellas, however, which was decided in 2000
almost ten yeurs after thesc decisions, questioned this distinction and found that Lesher, for ex-
ample, “fail[=d] to offer any pcrguamvc analysis in support of [it].” 85 Cal. App. 4th at 645 n.6.
Nevertheless. cven if public access is required for only those verniremen selected for oral ques-
nomng Copley Press mede clear that “the superor court shall provide access to the question-
naires of individual jurors when the individual jaror is called to the jury-box for oral voir dire.”

'228 Cel. App. 3d at 87 (emphasis added). The public, therefore, must be provided with question-
naires for those people called to the jury box at the time they are called. It would, however, be far
simpler logistcally—and would aveid ony constitutional issue—simply to release all of the ques-

~ tonnaires in edvences.

s
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.y Theodore J. Boutrous, Jr.
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Thcodorc] Boutrous, Jr.
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CERTIFICATE OF SERVICE
BY FAX AND REGULAR MAIL
I, Jess Fernandez, hereby certify as follows:

I am employed in the County of Los Angcles, Stete of Celifornis: I &m over the age of eight-

: ecn yeors and em not a party to this action; my busincss address is Gibson, Dunn & Crutcher LLP,

333 South Grand Avente, Los Angelcs, California 90071, in said County and State; I em croployed
in the office of Michacl H. Dore, a member of the bar of this Court, and on February 1, 2005, T served
the following:

ACCESS PROPONENTS’ NOTICE OF MOTION AND MOTION REQUESTING
IMMEDIATE PUBLIC ACCESS TO BLANK JURY QUESTIONNAIRE FORMS AND TO
THE COMPLETED FORMS SUBMITTED BY PROSPECTIVE JURORS; MEMORANDUM
OF POINTS AND AUTHORITIES; REQUEST TO SHORTEN TIME FOR RESPONSES TO
THIS MOTION _

on the interested parties in this action, by the followinp mcans of service:

BY MAIL: Iplaced & true copy in a sealed cavclope addressed as indicated below, on the abave-
mentioned date. I am familisr with the firm's practice of collection and processing correspon-
dencc for mailing, Itis deposited with the U.S. Postal Service on that same day in the ordinary
course of business. I am aware that on motion of perty served, service is presumed invalid if
postel cancellation dete or postage meler dute 13 more than one day after date of dcposit Ior mail-
ing in affidavir.

Thomas W. Sneddon Tel.: (805) 568-2300

District Attorney - N
Santa Barbara Couaty Fax: (805) 568-2398
1105 Sumz Berbera Street

Santa Barbara, CA 93101.2007
Antorneys for Plaintiffs

Thomas A. Mesereau, Jz. Tel: (310) 284-312C
Collins, Mesereau, Reddock & Yu LLP
187S Century Park East, 7th Floor
Los Angeles, CA 90067

Attorneys for Defendan: Michael Jackson

Fax:

Robert Sanger Tel: (BOS) 962-4887

Sanger & Swysen, Lawyers . ~
233 E. Carrillo Street, Suite C Fax: (805) 963-7311
Santa Burbara, CA. 93001

Co-Counsc) for Defendant Michac] Jack-
son
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@ BY FACSIMILE: From facsimile number (213) 229-7520, I caused each such document to be
transmitted by facsimile machine, to the parties and numbers indicated below, pursuant to
Rule 2008. The facsimile machine T used complicd with Rule 2003(3) and no error was r=ported
by the mechine. Pursuant to Rule 2008(c)(4), I caused the machine to print o transmission record
of the transmission. & copy of which is atteched to the original of this declaration.

Thomes W, Sneddon

District Attornoy

Santa Barbara County

1105 Santa Barbara Strect
Santa Barbera, CA 93101-2007

Attorncys for Plaintiffs

Tel: (80S) 568-2300
Fax: (805) 568-2398

Thomas A. Mescreau, Jr.

Collins, Meserceu, Reddock & Yu LLP
1875 Century Park East, 7th Floar

Los Angeles, CA 90067

Tel.: (310) 284-3120

JFax:

Attorneys for Defendant Michael Jackson

Robert Sanger '
Sanger & Swysen, Lawyers

| 233 E. Carillo Street, Suite C

Santa Barbare, CA 93001

Co-Counsel for Defendant Michael Jack-
son

Tel.: (805) 962-4887. .
Fax: (805) 963-7311

1 certify under p::nah); of perjury under the laws of the State of California that the foregoing is
true end correct, that the foregoing documont(s), and all copies made from same, were printed on re-

cyclc& paper. and that this Certificate of Service was executed by me on Febrvary 1, 2005, &t

() =

.~ Jess Fernandez

Los Angcles, California.
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