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‘GIBSON, DUNN & CRUTCHER LLP

THEODORE I. BOUTROUS, IR., SBN 132099 supERioR coL E :
MICHAEL H. DORE. SBN 227¢42 GONTY SPSRT oI cALiFaRNIA
333 South Grand Avenue,
Los Angeles, CA 90071-3197 JAN 138 2005
Tclcphonc (213) 229-7804 . GARY M. BL oc
Facsimile: (213) 229-6804 ' %
) ‘ . ) CARRIE L. WAG
Attomncys for MARTIN BASHIR NER. Dépuly Clork
SUPERIOR COURT, STATE OF CALIFORNIA
FOR THE COUNTY OF SANTA BARBARA
THE PEOPLE OF THE STATE OF Casc No.: 1133603
CALFFORNIA,
. i : | NOTICE OF MOTION AND MOTION FOR
Plaintiff, PROTECTIVE ORDER PRECLUDING
Ve, ' , MARTIN BASHIR FROM BEING
: REQUIRED TO TESTIFY AND FOR

MICHAEL JOE JACKSON, _ CLARIFICATION THAT “GAG ORDER”

~ | DOES NOT APPLY TO MARTIN BASHIR;
Defendant. MEMORANDUM OF POINTS AND

. AUTHORITIES; DECLARATION OF

MARTIN BASHIR; DECLARATION OF

JOEL KANOFF; DECLARATION OF
THEODORE J. BOUTROUS, IR ;
[PROPOSED] ORDER

Datc: January 27, 2005
Time: 9:30 em.
Placc: Dcparanent SM-8,
Judge Rodney S. Melvillc

[VIA FACSIMILE]

TO ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS OF RECORD:
PLEASE TAKE \IO’I‘ICE that on January 27, 2005, at 9:30 s.m. in thc zbove-entitled Court,

'lo..atcd at 312-C East Cook Strcct, Santa Maria, California 93456-5369, Martin Bashir, 2 news

correspordent for ABC News will, and hereby does, move the Court for a protective order precluding
the Distri:£ Attorney from calling M: Bashir to testfy at the upcoring criminal wial ef Michael
Jackson. Mr. Bashir a.lso. asks that the Court clarify that its Januery 16, 2004 Protective Order (the
“Gag Ci'tder,") — whick, if read Literally, counld bar Mr. Bashir from reporting about information he

NOTICE OF MOTION AND MOTION FOR PROTECTIVE ORDER PRECLUDING MARTIN BASHIR FROM BEINC
KEQUIRED TO TESTIFY AND FOR CLARIFICATION THAT “GAG ORDER"” DOLES NOT APPLY TO
MARTIN BASHIR; MEMORANDUM OF POINTS AND AUTHORITIES: DECLARATIONS OF MARTLN BASEIR,
JOEL KANOFF, AND THEQDORE J. BOUTROUS, JR.; (PROPOSED| ORDER
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. guthered while preparing the documentary “Living with Michael Jackson™ = do=s not apply to
Mr. Bashir. ! '

This Motion is mede on the ground thet the California journalists’ shield law, embodied in
both Article I, Section 2(b) of the Califernia Constitution und California Evidence Code § 1070,

make clear that Mr. Boshir cannot be compelled to testify either as to the souree of any information or

21y urpublished information obtained during newsgathcring., The Supreme Court of Celifornia has

held that the shicld law prants jo.u‘malists‘ absolute protection from compelled disclosurc of such

informeton where a prosccutar secks Iéstimony from the journalist in a criminal trial. Miller v.

. ‘Superior Court, 21 Cal. 4th 883, 8590-91 (1999).

. The broadcest version of the documentary “Living with Michael Jackson,” speaks for itself

~ agd, to the extent this Court is willing to consider sdmitting any part of it into cvidence, It can be

authenticated by an ABC News custodiun of records, who has submitted 8 declaration herewith
authenticating the tapc and who,could be called at tial to give the same tesimony. Beyond what
'was actually broadcast, California lew absolutely prohibits compelling any information fom

Mr. Bushir rclating 10 his newsgathering, The First Amendment to the United States Constitution, as

" well as New Yori law, also establish 2 reporters’ privilege that precludes any order compelling

M. Bashir to testify. Accordlngly. 2 protective order should be granted.

Moreover, eny aticmpt to appl}'"tht: Gag Order to Mr. Beshir would result ina prior restreint,

directly and seriously interfering with his newsgathering and reporting, in violation of the

First Amendment and Artcle I, Scetion 2(a) of the California Constitution. The Gag order purports
to apply to-witnesses and potentiel wilnesscs. Thus, in the event the Court grants Mr. Bashir's

mation for a protective order, then the Gag Order, by its own terms, is ineppliceble to Mr. Bashir and

~ "1 Mr. Baghir is.not filing 2 motion fequesting that this motion for & protective order be filed under

scal becruse neither the motion nor any of the attached records contain scaled or otherwise
sensitive or confidential information that may properly be kept from toc public under California
law, the First Amendmext, or the Court’s orders in this cese. See Cal. R. Ct, 243.1-243.2;

sce also Declaration of Theodore J. Boutrous, Jr. (“Boutrous Decl.™) ] 1.

2

28,

. NOTICE OF MOTION AND MOTION FOR PROTECTIVE.ORDER PRECLUDING MARTIN BASRIR FROM BEINC

REQULRED TO TESTIFY AND FOR CLARIFICATION THAT "GAG ORDER” DOES NOT APPLY TO
MARTIN BASHIR: MEMORANDUM OF POINTS AND AUTHORITTES; DECLARATIONS OF MARTEN BASHIR,
JOEL KANOFF, AND THEODORE J. BOUTROUS. JR,; [PROPOSED] ORDER
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‘|| the Court necd not reach the serious constitutienal issues ruiscd by seeking to restrain o journalist

from reporting information in connection with e criminal trial. But if the Court denies Mr, Bashir's

~motion for a protective order in whole or in part, it should clarify that the United States and

Celifornia Constitutions preclude application of the Gag Order to Mr. Bashir.

This MoYon is based on this Notice of Motion and Motion, the atteched Memorardum of
Points and Authoritics, the attached Dceclaration of Martin Bashir, the atteched Declaration of
Joel Kanoff, the attached Declaration of Theodore J, Bourous, Jr., the complete fles and records in

this action, and on such argument end evidence as may be presented 1o the Cowrt at the hearing on

-this Motion.

DATED: January 18, 2005
GIBSON, DUNN & CRUTCHER LLP
Tkeodore J. Boutrous, Jr,
Michae!l H. Dore

R e AT 0 S

Theadore J, Boutrous, Jz.

Attorneys for MARTIN BASHIR

3

*NOTICK OF MOTION'AND MOTION FOR PROTECTIVE ORDER PRECLUDING MARTIN BASHIR FROM BEING
REQUIRED TO TESTIFY AND FOR CLARIFICATION THAT "GAG ORDER™ DOES NOT APPLY TQ
MARTIN BASHIR: MEMORANDUNM OF POINTS AND AUTHORITIES; DECLARATIONS OF MARTIN BASTIR.
JOEL KANOFF, AND THEODORE J, BOUTROUS, JR.; [PROPOSED] ORDER
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Case No. 1133603

SUPERIOR COURT, STATE OF CALIFORNIA
FOR THE COUNTY OF SANTA BARBARA

THE PEOPLE OF THE STATE OF CALIFORNIA
Plaintiff,

VS.

MICHAEL JOE JACKSON,
Dcfondant.

* MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR

PROTECTIVE ORDER PRECLUDING MARTIN BASHIR FROM BEING REQUIRED
TO TESTIFY AND FOR CLARIFICATION THAT “GAG ORDER”
DOES NOT APPLY TO MARTIN BASHIR

GIBSON, DUNN & CRUTCHER LLP
Theodorz I. Boutrous, Jr.. SBIN 132099
Michacl H. Dore, SBN 227442
333 South Grand Avenue
Los Angeles, California 50071-3197
. Telephone: (213) 225-7804
Facsumile: (213) 229-6G804
Anorneys for Martin Bashir

NOTICE OF MOTION AND MOTION FOR PROTLECTIVE ORDER PRECLUDING MARTIN BASHIR FROM BEING
REQUIRED TO TESTIFY AND FOR CLARIFICATION THAT "GAG ORDER" DOLS NOT APPLY TO
VIARI’B\ ‘BASHIR; MEMORANDUM OF PQINTS AND AUTHORITIES; DECLARATIONS OF MARTIN BASHIR.
JOEL KANOFF, AND TIEODORE J, BOUTROUS, JR; [PROPOSED] ORDER
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INTRODUCTION
" The Disﬁ'ict Attomc).' for the County of Santa Barbara has causcd an order 1o be issued today

from a New York court requiring that Martin Bashir appear and testify on a wide range of issucs at

_trial in this case regarding his ncwsgathering and reporting in connectior with the documentary

. “Living with Michacl Jeckson” (the “documentary”), which was broodcast in the United States on

ABC and in the United Kingdom on ITV1! in February 2003.2 Mr. Bashir is an award-winning

journalist who hes worked for the British'Broadcasting Corporation (“BBC") and Granada Television

_ in the United Kingdom and is currently employed as a correspondent for ABC News,

" This Court should enter a protective order precluding Mr. Bashir from being called s a

' witaess. The California journelists’ shield law. cmbodied in Article I, Section 2(b) of the Californie

Consdtution and Californin Evidence Code § 1070, provides absolute protecctor from centempt for
any tclevision reporter who, when subpoeaaed in a criminal action by the prosecution, declines to
disclose his sources or unpublished information obtained during nswsgathering. Miller v. Superior

Court, 21 Cal. 4th 883, 897 (1999). “A compreheasive reporter’s immunity provision, in addition to

‘ protecting confidential or sensitive sources, has the cffect of safeguarding ‘the autonemy of the

press.” The threat to press autonomy is particulerly clear in light of the press’s unique raole in

society.” Id. at 898, Mr, Bashir wus and is 2 television journalist eovered by the Californiz shield

law. The vidceotapz of the documentary spcaks for itself and provides all of the evidence that may be
.properly clicited from Mr, Bashir under Californie law, the First Amondment and New York law,

To the extent this Court is willing to consider admitting any part of the broadcast into cvidence, it cun

be authenticated by.an ABC Nows custodian of records, who has submitted a declaraton herewith

? Inrcsponse to the show cause order issued-by the New York court Mr, Bashir catered into a
stipulation with the New York prosecutor accepting service of the order whilc at the same dme
reserving 2ll rights to abject to being called as e witness and to contest the Gag Order based on
Czlifornia law, the First Amendmeat, and all other laws in this Court. See Boutrous Dccl,,
Exh. A (Jenuary 18, 2005 Order).

1

* NOTICE OF MOTION AND MOTION FOR PROTECTIVE ORDER PRECLUDINC MARTIN BASHIR FROM BEING
* 7 " ‘REQUIRED TO TESTIFY AND FOR CLARIFICATION THAT "GAG ORDER” DOES NOT APPLY TO
MARTIN BASHIR; MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATIONS OF MARTIN BASHIR,
JOEL KANOFF, AND THEODORE J. BOUTROUS, JR.; (PROPOSED] ORDER
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auihcntica_ting the tape and who could be called at trial to give the same testimony. See Declarstion
of Joel Kanoff (“Kanoff Decl.”) 2, Exh, A2

Accordingly, this Court should cnter a protective order prohibiting Mr. Bashir from being

_called 29 & Witness. Put simply, Mr. Bashir’s tastimony is prohibited given the explicit and

impecuactrable boundaries imposed by Califernia law under these circurnstances. Requiring reporters
to come to court to testify about their newsgethering unduly burdens constitutionally-protected
journalistic activites, and risks improperly transforming reporters into agents of the prosecution.

Tho Court should also clarify that its Jaquary 16, 2004 Gag Order does neot epply to

* Mr. Bashir. The Gag Order was served upon Mr, Beshir along with the New York Count’s Order to
. Show Cause und its broad terms threeten “persons subpoenaed or expected to testify in this matter”

' \a;ritb'c;:ntcrnpt if they speak about any number of subjects ralated to the cas=. See Boutrous Decl,,

Exh. B.at 1-3. Thus, in the cvent the Court grams Mr. Bashir's motion for a protective order, then the
Gapg Order, by its own terms, is inapplicable to Mr. Bashir and the Court need not reech the serious

constitutional issues that would be raised by seckiné to restrain a journalist from reporting on a

'criminal trial.

But if the Court denies Mr. Bushir's motion for g protective order in whole er in part, and thus

'a.llows him to be called as witness, the Court should immediately make clear that the Gag Order docs

‘not epply o Mr. Bashir4 The Gag Order 15 a prior restraint, pure and simple. If applicdto a

This Metion and the supporting declarations are filed by facsimile machine, Movant will submit

to the Court and parties hard copies of thesc materiels, including the Kanoff Declaration and the

authenticated videotape, Sec People v. Mayfield, 14 Cal. 4th 668, 747 (1996) (*To b= admissiblc

' ir evidence, an audio or video recording must be authcnticated,” and “[a] video recording is
authenticated by tesimony or other cvidence that it accurately depicts whert it purports to show.™)
(internal quatations omitted).

(Y]

:The “Supremc Court has made clear that *[t]he loss of First Arnendment freedoms, for cven
minimal periods of time, unquestionably constitutes irreparable injury . ..."" Sammartano v,
First Judicial Dist, Court, 303 F.3d 958, 973 (Sth Cir. 2002) (quoting Elrod v. Burns, 427 U.S.
" 347,373 (1976)). Ind=cd, “cach passing day may constitute o scparare and cognizable
(Footnotc continued on next pagz)

“d

2

NOTICE OF MOTION AND MOTION FOR PROTECTIVE ORDER PRECLUDING JMARTIN BASIIR FROM BEING
REQUIRED TO TESTIFY AND FOR CLARIFICATION THAT "GAG ORDER" DOESNOT APPLY.TO
MARTIN BASIOR; MEMORANDUNM OF POINTS AND AUTHORITIES; DECLARATIONS OF MARTIN BASHIR,
JOEL KANOFF, AND THEODORE J. BOUTROUS, JR.: [PROPOSED] ORDER
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journalist reporting the news in connection with a eriminel trial, jt would be an especially egregicus

- violation of the First Amendment and Article I, Section 2 of the California Censtitution.

The Supreme Court of the United States has never upheld such o prior restraint and. to be

enforceable, such a restricdon on specch must overcome “a ‘heavy presumptien’ against its

. consututional validity™ because “prior reéstraints an speech and publicetion are the most serious and

the lsast toierable infringernent on First Amendment rights.”” Nebraska Press Ass'nv. Stuart,

‘4271}'5‘ 539, 558-59 (1976) (invalidating gag order 2guinst press iz criminal trial) (quotations

'Eniirtpd). The California Constitution expressly bans prior restraints and provides cven broader,

valimited protection: “Every person may fresly speak, write and publish his or her sentiments, on &l

sﬁbj cc;j. being responsible for-the abuse of this 7ight. A law may not rcstrain or abridge liberty of
speech or press.” Cal. Const. Art I § 2(e). Since the documentary sired {n February 2003,

Mr. Bash:u- has been free to report about issues releting to this matter, including this criminal case,

" without restricion. He is being called as witness solely based on his newsgethering and reporting in
3 _';.nnziectién with “Living with Micheel Jackson,” which wes broudcast to and wetched by millions of
.-pepplc around the world. Therc is no basis whatsoever for suddenly “frecz(ing]"S Mz, Bashir's

- speech and reporting simply because the District Attomey has now decided to call him as g witness

oxn the eve of wial; it capnot have been this Coun's intent 1o do so when it issued the Gag Order over

8 ycar ago.

[Ft.:o.ti:g:;tc conticucd from provious page)
infringement of the First Amendment.” CBS Inc. v, Davis, 510 U.S. 1315, 1317 (1994)
(Bldtkmun, 1., in chembers) (ordering immediatoe stay of prior restraint).

5 Nebraska Press Ass'n, 427 U.S. at 559 (“If it cax be said that a threat of criminel or civil
senctions after publication ‘chills’ speech, prior restraint ‘freczes” it at Jeast for the time.”) (citing
Alexandcr Bickel, Domesticated Civil Disobedience: The First Amendment, from Sullivan to The
Pentagon Papers, THE MORALITY ofF CONSENT (1975), p. 61).

3

NOTICE OF MOTION AND MOTION FOR PROTECTIVE ORDER PRECLUDING MARTIN BASHIR FROM BEING
REQUIRED TO TESTIFY AND FOR CLARWFICATION THAT “GAG ORDER" DOES NOT APPLY TO
MARTIN BASHIR; MIEMORANDUM OF POINTS AND AUTHORITIES; DECLARATIONS OF MARTIN BASHIR,
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1I.
ARGUMENT

A.  Mr. Bashir Cannot Bc Compclled To Testify Regarding Any Unpublished
Information Obtajned During His Newsgathering And Reporting Relating To
. “Living With Michac] Jackson”

The District Attorney.claims that Mr. Bashir is a material witness “on the issuc of production.

. editing and displaying of thc video documentary *Living with Michael Jackson’” and thet he is
‘ncccssiry to ‘‘clarify the extent 1o which the documentary was cdited and whether or not. . .

.statements were presented out of context.” See Boutrous Decl., Exh. C (redacted Request for

Attendance of Out-bf-Stute Witness, Mnnm Bushir) (“Request for Attendance™) st 2. The Request

_ for Aucpdence further notes that Mr. Bashir “foumi particularly wornsome Jackson's practice of
: slecping in the seme room with chJ..dmn, often in the same bed,” and tkat “[c]onversations with the
. Dclondant concerning his sleeping errangement with children, end porticularly with the victim of the

* current case, are clearly material, relevant and ncecssary to the prosccution in Sante Barbare County.™

.
As shown below, the District A.ttorncy seeks textbook “unpublished information™ about which

M:. Bashir cannot be compelled to testify. The California Constitution end Evidence Code crestc

. .bmud and absoh.ltc protections from compelled disclosure under these eircumstences for anyone

connceted v}ith a radio or tzlevision stedon who refuses to disclosc & source or pny uapublishsd
infoxinntion obtained during newsgathering. Cal. Const: Art. I, § 2(b): Cal. Evid. Code § 1070(b).

Asg ﬁlongﬁu‘n: apd award-winning journelist who was engaged in newsgethering on a marter of public
interest when he was working on the documentary “Living with Michac] Jackson™ for broadcast on
1he largest cn@crdd television channel in the United Kingdom and, later, on the ABC television
network in the Unitcd States, M. Bashir piﬂin]y is protected by the shicld law. He is thus enntled to
absolute protection fro&x any attempt by the prosecution to compel disclosure of any information

relaring to the documentery that wes not broudeast to the public.,
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1 Culiforniz’s Canstitutional and Statutory Shield Law Affords Broad and
Absolute Protection against Compelled Testimony and Contempt
Regarding Unpublished Information in these Circumstances

Article T, Section 2(b) of the California Constitution and California Evidence Codc § 1070

{|. dictate that television journalists may not bz held in conterpt for refusing to disclese information

about a report or broadcast that was not inciuded in the broadcast itself, Under these
“journelists’ shield laws™:

[A] radio or television news reparter or other person connected with or employed by ]
radio or television stanon, or any persod who ias been so connected or employed, .
[may not be] adjudged in conrempt for refusing to disclose the source of eny
information procured while so connccted or cmplayed for news or nzws commentary
purposcss on radio or television, or for refusing fo disclose any unpublished
information obtuincd or prepared in gathening, receiving or processing of information
for communicetion to the public.

Cel. Const. Art.1, § 2(b); Cal. Evid: Code § 1070(b). Anyone even “connected with” a television
jsta’:iqn; therefore, may roceive the 'prorecﬁon of these provisions.

“[T]he mcamng of unpubhshcd information’ was defined in broad, conrestrictive terms.”
Miller, 21 Cal. 4th at 897 (quotations ovmttcd) Spcczﬁce.lly, the shicld law defincs unpublished
information as -

information not disscminated to the public by the person from whom disclosure is
sought, whetlier or not related information has been disseminated end includes, but
i5 not limited to, all notes, outtakes, photographs, tupcs or other data of whatever sort
not itself disscrminated to the public through the medium of communication, whether
or not published information based upon or related 10 such material has been
d:ssammatcd.

'Cal: Const. Art. 1, § 2(b); Cal. Evid. Code § 1070(c) (emphosis added), This comprchensive

definition encompasses all related “factual information that is within the newsperson’s knowledge,

whether contained in source material or memory.” Playboy Enters., Inc. v. Superior Court, 156 Cal,

App. 3d 14, 21 (1984). Indeed, even wherc unpublighed information is an cxact transcriptizn of what
was brozdcast, and it would be used mersly to confirm or refute the accuracy of statements that werc

broadcast, “this material falls'squarcly within the ambit of article I, scction 2 protection.™ /d, at 23.

S
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The Supreme Court of Califorhia hes held that Article I, Section 2(b) of the California
Constitution and California Evidence Code § 1070 grant journalists absolute protection Fam

" compelled disclosure and contempt where u prosccutor secks testimony from the journzlist ebout

I unpubiishcd information (or sources) in 2 criminel triel. Miller, 21 Cal. 4th at 890-9] (“The shield

law is, by 115 own terms, absolute rather then qualified in immunizing & newsperson from contempt
for.revealing uapublished information obuained in the newspathcring process,™) (emphasis in
_ originel): id. (“*“We find nothing in the shield law’s language or history to suggest the immunity from

contcmpt is qualified such that it cen be overcome by 2 showing of need for unpublished information

| within the scope of thz shicld law.*"") (quoting New York Times Company v. Superior Court, 51 Cal,

34 453, 451 (1990)). Moreover, the Couzt has held that “the shield law’s protection is nor contingent
. on a showing that & newsperson's unpl'xblishcd information was obtained in confidence,” New York
Times Company, 51 Cul. 3d at 461; see also Delaney v, Superior Court, 50 Cal. 3d 785, 757, 799-500

(1990) (hold_ing thet “the chield law’s d=fOnition of ‘unpublished information’ is not reswricted to
:‘.infor:mtion obtined in confidence by a newsperson” and “includes a newsperson's unpublished,
.nenconfidentiel eyewitess obscervations of an occurrence in o public place™).

. In Miller, the Supreme Court rejected the ergument of the prosccution that the rght of the
Pcople o “due process of law" under the Californie Constitution conflicted with the shield law and
made Anji:lc 2(b) & qualificd immunity, rather than an sbsolute one. Id. at 856-97, The Count

' reiterated that this ebsolute protection “tnay be avercome only by a countervailing federal
constitutional right,” and conecluded that the People have no federal consttutional right to duc process
~‘c.vr otherwise that can pvercoma the shicld lu\?. Id. et B97.6 The Court, therefore, order=d the trial
. court 10-quash a subpocna sccking a complete, unedited videotape of a jailhouse intervicw, only

portions of which bad been broadeast. Jd, at 901

{ 6 Evenwhen a competing federal constitutional'ight is at steke, the shield law effords journalists

. qualified protection from compellod disclosurs and contanpt. Delaney, 50 Ceal. 3d at 807-14
(describing muld-factor balancing test that must be applied to determine if compelled disclosure
15 permissible).
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sl The Shield Law Applics to Mr. Bashir and His Documentary, and
Therefore He May Not Be Compelled to Disclose any Information Related
“Living with Michacl Jackson™ that was not Included in the Documentary
As Broadcast to the Public

‘The shicld lew plainly applies here. First, Mr. Bashir is a “television news reporter . . .
connecied to a television station.” He has worked as e journalist since 1986. Declaraton of Murtir:

Bushir (“Bashir Decl.”) § 2. From 1987 through 1999, he worked as e reporter for BBC Television

Nows, {d. ¢ 3, during which time he was named the “Journelist of the Yewr” by the Royal Television

Soi;icty in 1996 and “Journalist'of the Year” by the BRC's International Awards in 1998. I 7 4.
In 1999, Mr. Beshir moved to Granada TclcVi;don, id. § 5, pert of the [TV network, the largest
commercial television nctwork in the United Kingdom.”

. Mr Bashir’s ttle with Granade Tz:l:vislon wes “Reporter/Presenter for News end Currcat
Affairs,” id., and in 2002 ke begen preparing the docurnentary “Living with Michae] Jackson.”
Ii ¢6. The documcntary was prepercd 8s 8 “'Speeial” for the Graneda-produced “Tonight with

_Trevor McDonald,” ITV’s flagship current-affairs program that airs twice weekly in prime time. Jd.8

At the time of Mr, Bashir’s newsgathering for.the documentary, Gransde had a contract with ITV 1o
broedcust the program in the United Kingdom on Chanrel ITV1. Jd. Tho program aired on ITV1 in
February 2003, and subsequently won the “Programme of the Yeur" award at the 2002/2003 Royal

7 Mr. Bashir hereby requests that the Court take judicial notice of these fects pursuant to
section 452(h) of the Californie Evidence Code. Sce hitp://www jtv.com/page, agp?partid=1 088
(*About ITV" pegc on ITV's official website): hito://www. atv,coul/corporatc_info.
regiop=Granada&content=i]2 (“About Us” page on ITV Granada Television’s cfficial website).

8 Mr. Bashir further réquests that the Court take judicial notice, pursuant to section 452(h) of the
California Evidence Code, of the fect Trevor McDonald is 2 newscaster for ITV. See
httg:/iwww itv.com/news/pregenters 658340 htral (Bulletin an ITV official website noting that
“Trevor, the naticn’s most popular newscaster, has reeeived more awards than amy other news
broadcaster in Britain™).

-7
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: tclevmon stations acrogs the United States in February 2003 as well, Id. 8. Mr, Bashir left

‘Gfanada Tclevision to become a corrcspondent for ABC News and its 20/20 program, Id. § 9.

Accordingly, Celifornia's shield l'aw applies 10 Mr. Bashir, Hc has been a television joumalist
for nearly twenty yeers, including the time during which he gathcred information end reported
“Living with Michael ﬁckson." And the documentary was o tclcvision news special, prepared for &
prime-time news program on 8 mejor televisior network. Mr. Bashir, thercfore, cannot be compélled

to testify about any "“unpublished information" he obtaincd or created in connection with his work

‘while preparing the documentary.

Second, the testimony that the District Attorney seeks to clicit from Mr. Bashir falls squarely

within the “brood, nonrestrictive terms”? of the shield lew’s definitien of “unpublished informatios

Sbtained or preparcd in gathering, receiving, or processing of information for communication to the

public.” Cal. Const. Art. I, § 2(b); Cal. Evid. Code § 1070(c). Amoang other things, the District

Atoroey indicates that he intends to qunstiu.n Mr. Bashir about his “numerous conversations with
M. Jackson ebout his relationship with )./Sung boys and with the victim in perticular” in connection
with his work on “Living with Michael Jackson” Boutrous Decl.. Exh. C at 2, The District Attarncy
further notes that ‘the documentary ‘Living with Michael Jackson’ as presexted is less than two hours

in length 'Iilcaning seven months of interviews and film were substantially edited.” Jd. In other

" wards, the District Atorncy secks Lo clicit testimony from M. Bashir about his numerous

conversations beyond those included in the broadeast, the editing of these unbroudcast portions of his

interviews with Mr. Jackson, the “context™ of those portions of the interviews that were broadcast

. (l'.e:. what occurred during portions of the interviews that were not broadcast), and Mr, Bashir’s

impressions of Mr. Jackson. Boutrous Deél., Exh, C at 1-2. This is classic “unpublished

information" covered by the shicld law, Cal. Canst. Art. 1, § 2(b); Cal. Evid. Code § 1070(c);
Playboy Enters., Inc., 154 Cal. App. 3d at 21 (unpublished information includes all releted “factual

9. Miller, 21 Cal, 4th at 897.

g
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information that is within the newsperson's knowledge, whether contained in source matcrial or
memory”). The shield law thus precludes Mr. Bashir from bcing compelled 1o testify on thess
matters 2nd he “shall not be held in contempt .. . for refusing to disclosc” this unpublished
informmation. Cal, Const. Art. I, § 2(b); Cal. Evid. Code § 1070(c).

3. The Court Should Enter a Protective Order Prohibiting Mr. Bashir from
Being Called a5 a Witness at Trial

Given that these sharp and absolute restrictons on the testimony that may be clicited from
Mr. Beshir under thesc ci:'cumatanc'cs,.thc. Court should enter 2 protective order precluding him from
being called 25 a witness. The broadcast 'vcrsion of “Living with Michae] Jackson” spzaks for itself
and provides all of the evidence to which the District Attomey is entitled in the avent this Court

permits any pert of the documentary to be introduced as mdcmc at trial. While the DisTict Attorney

‘ciaims Mr. Bashir's testimony is ncccssu;y for “establishing the foundaton for the edrissibility of

the ddcumentary," Boutous Decl., Exh. C at 2, the broadcast version of the documentary can be

authenticated by an ABC News custodian of rceords, who hasg submirtted a decleration herewith

- authenticating the tape and who could be called ut trial to givc the same tesimony. Kenoff Decl,, § 2,

Exh A.
On the other hand, requiring Mr. Bashir to appear and testify not only is prohibited by the

shield law, it would unduly burden and scriously interfere with his newsgatbering ectivities in

‘connzcton with this casc, see, Bashir Decl. ¥ 10, and. more generelly, damage the “uutonomy of the
_ press” 1o°gather'and disseminate iriformetion on behalf of the public. Indeced, s it stands right now,

~ the burdens could not be more ancrous us Mr. Bashir has been instructed that due to his “witacss™

status he is now subject to the Court's Gag Order, 2 clear violation of the First Amendment and the
Califomia Constitution.

Moreover, in Miller, the Cahfarma Supreme Court cmphumz:.d that journalists erc zesy
ta:gus for subpocnas beceusc of their consntuuon.ally ordnm::d role of pathering and disseminating

informetion to the public; the $hield law is specifically intended to protect the press from undue

 Interference in gathering end reporting the news:

5
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A cnmprehem;ne reportc' s immunity provision, in addition to protecting ccnﬁdcrma]
or sensitive sources, has the effect of sefeguarding ‘the autonomy of the press,’

The threat to press autonomy is particularly clear in light of the press’s unique rale in
society. As theinstitution that gathers and disseminates information, journalists often
serve as the cyes end cars of the public. Because journalists not only gather a great
deal of informaton, but publicly identify themselves as possessing i, they arc
especiolly prone to be called upeon by litigants seeking to minimize the costs of
obtaining n=eded information.

.Jd. at 898 (citations and quotations omittcé). Likewise, as the Ninth Circuit expressly noted in

discussing the basls for the First Amendment-based reporters’ privilege, “the compelled disclosure of

non-confidential information harms the press’ ability to gather information ‘by converting the press

" in the public's mind into-an Investigative arm of prosecutors and the courts . . . . If perceived as an

adjunct of the police or the courts, journalists might well be shunned by persons who might otherwise

give them information withowt a promisc of confidentiality.”™ Shoen v. Shoen, S F.3d 1289, 1298

(Oth Cir. 199‘3.) (quoting Duane D. Morse & John W. Zucker, The Journalist's Privilege in
. Testimonial Privileges 474-75 (Scott N. Stonc & Ropald S, Licbman eds., 1983)) (emphasis

added).}0

10 The scparate, qualified reperters’ privilege afforded by the First Amendment to the United Stotcs

- Constiuton also protcets Mr. Bashir from being called as a witness in this case, See Shoen, S
F,3d at 1292, The California Supreme Court has recognized a qualifi=d privilege for journalists
against compelled disclosure that is rooted in the “protections for freedom of the press enshrined

. in the United States Constitution and the corrclative provision (urt. I, § 2, subd. (2)) of the

" California Constitution.” See Mitchell v. Superior Court, 37 Cal. 3d 268, 274-75 (1984);

Although Mirchell itself did not arise from a criminel case, many other jurisdictions recognize
that concerns for the independence of the press warrant e First Amendmeont or common-law

“qualified privilegc from comipelled disclosure in criminal cases. See, e.g.. Shoen. 5 F.3d at 1252
(ooting that in the Ninth Circuit a ***partal First Amendment shield’ protecets journalists against
cempelled disclosure in all judicial proceedirgs, civil and criminel alike™); United States v,

. Cuthbert.son, 630 F.2d 139, 147 (3d Cir. 1980) (“[T)he interests of the press that form the
foundetion for the privilege are not diminished becpuse the neture of the underlying praceedings
out of which the request for the informetion erises is a criminal wial."); see also United States v.
Burke, 700 F.2d 70, 77 (2d Cir. 1983) (applying reposter’s privilege in criminal case); United
States v. Corporale, 806 F.2d 1487, 1504 (11th Cir. 1986) (same); Unired States v, Hubbard,

493 F. Supp. 202, 205 (D.D.C. 1979) (same) New York law also csteblishes e reporters®
: [Footnote continued on next page)
.10
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In short, the shicld law precludes ca.llmg Mr. Bashir as a witness in this case. There is simply
no legmmatc basis for cusrupung Mr. Bashlr’s Jourealistic activities and creating the falsc impression

that Mr. Bashir is an agent of the prosecution by calling him to the witmess stand. See Bashir Decl.,

- 910, The Court should therefore enter.the protective arder.

B. The Gag Order Does Not Apply To Mr. Bashir Becaunse (A) The Shield Law Bars

Him From Being Called As A Witness, And (B) Even If He Conld Be Called To
Testify, It Would Violate The United States And California Constitutions To
- Impose.Such A Prior Restraint Against Mr, Bashir

The Court should also make clear, immediately, that this Court's Gag order docs not apply to

" M, Beshir, irrespective of whether the District Attorney is allowed to call Mr. Bashir as 2 witness.

The Gug Order prohibits “any persors subpoenzed or expeeted to testify in this matter,” among

, “others, from making various pubh: statemcnls relatcd to the case. Sce Gag Order at 1-3, Obviously.

‘Lhc Court grants Mx. BLShl!' moton for & prut:chc ordcr, then the Gug Order, by its own terms,
is mapphcable to Mr. Bashir. '

If, however, the Court denies Mr. Bashir's motion for 2 protective order in whalc er in pert,

" and allows him to be called as witness, the Court should make cleer that the Geg Order docs rot
. apply 1o Mr. Bashir. The Gag Qrder couly, if read literally, bar Mr. Bashir from reporting

information he gathered while preparing the documentary “Living with Michecl Jackson," and it

canjet possibly have been th;s Couﬁ‘s intent to apply the Gag Order in thess circumstances. To do

&6 would stnkc at the corc of Mr. Bashir’s right to gather news and report to the public and would

ﬂatly vml‘.t: tho First Amcndment and Article I, Scct.on 2(s) of California Copstitution,
The Gag Ordcr is u prior restraint, Hurvlcr . Hocﬂlm,‘ 84 Cal. App. 4th 1232, 1241 (2000)

(“Orders which restrict or preclude a ciizen from spc.ak'mg in advance wrc known as ‘prior restraints,”
“and arc disfavered and prcsumptivély invalid.”™). Like ull prior restraints, it is subject to “a ‘heavy

presumption’ against its corstitutional validity,” because “prior restraints on speech and publicaton

[Foomote continued from previous page)
* privilege that protects Mr. Bashir from belag forced to testify in this case. N.Y. Civ, Rights Law
. §75-h, co i
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11

are the ‘most serious and the leest tolcrablc infringeme=nt on First Ameadment rights,” Nebraska

il Press Ass’nv. Sruarr, 427 U.S. 539, 558-59 (1976) (quoting Carroll v. Princess Anne, 393 U.S. 175,

181 (1368). In ordcr 1o be lawful, it “must it within one of the narrowly defined exccptions to the

. prokibition aguinst prior rastraints .. .. Southeastern Promotions, Lid. v. Conrad. 420 U.S. 546,

. 559 1975). So powerful i’ the presumption ageinst enjoining publication of news that the Supreme

Court has never affirmed the imposition of such an order. Procter & Gamble Co. v. Bankers Trusr
Co., 78 F.3d 215, 226-27 (6th Cir. 1996) (striking down prior restraint imposed against
meess 24 ek magazine and dcclmng “Indced, the Supremc Court has nsver upheld a prior

restraint, even faced with the competing mtercst of national security or the Sixth Amendment right 10

. afair trial,”); see also, e.g.. CBS, Inc. v. Davis, 114 S. Ct. 912 (1994) (Blacianun, J., in chambers)

| temporary i.nju.ncticn agairst notionel broadcost of allegedly confidential and proprictary material

contained in surreptitiously obtain=d videotapes unconstitutional; stay granted); In re King World

.‘ Prods., Inc., 898 F.2d 56, 60 (6th Cir. 1990) (grantng writ of tnandamus lifting tcmporary restraint

agm'n.st broadcast of material allegedly jllegally obtaineg).
o “The United States Supreme Court has expressly recognized that “[t]he demuge [from a prior

' r.cstra.int] can be particularly grest when the prior restraint falls upon the communication of nows and

-commentary on current cvems,” Nebraska Press Association, 427 U.S. at 559. In particuler,

“[t}ruthfil reports of public judicial proceedings have been afforded speciel protection sgainst
subscquent punishment,” and “the protection against prior restraint should have particuler foree as
aﬁplicd to reporting of criminal proceedings.” Jd. (intzrnal citations omitted). Thus, in Nebraska

Press-Association, the Court struck down a gag crder restraining the modin from publishing or

‘broadcasting accounts of confessions or admissicns made by the accused, or fects “'strongly

implicative” of the accused, in a widely reported mass murder. /d. et 541, 570.

12
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.'Tust recently, in United States v, Gorri, No. 04 Cr. 690 (SAS), 2004 U.S. Dist. LEXIS 24192
(S.D.N.Y. Dec. 3, 2004), e federal dxstnct court rcfuscd to issuc 2 gag order against & member of the
media who also happened to be one of thc Xey mmcsscs — and one of the dcfendant’s alleged intended
victims —1n & high-profile criminal trial. .The dcfendant, John Gotti, Jr., sought & gag order forbidding a
I;Tew York City radio talk-show host, who was almost certoin to be a witness at the tial, fom “making

any further cxtrajudicial statcments about the pending case against Gotti unt] the completion of the

rial.” Id at *2. Gotti had been indicted on a number of charges, including racketeering in connection -

- with the artempted murder of the talk-show host, Curtis Sliwa. Sliwa had “regularly attack[ed] Gorti”
- or his show and discussed the charges and the megits of the case ageinst Gottd. Jd. at "3, He had

' ‘rcpeatedly.discussed the details of events that arc central to the allegetions 2painst Gotu,™ and

“insisted time and agein thet Gotti }s guilty oftte charges in the indictment.” Jd. at #10-11.
According 10 the court, Sliwa’s “dlatribes” were “quintessentinlly prejudicial.” Jd. at *11. Goty

contended that a gag order direct=d specifically at Sliwa was nccessery 1o preserve Gomi's right to a fair

- tial by aﬁimiaartial jury.  Jd. st *S. Yet the district court rejected Gotti's request, holding:

Although Sliwa’s repeated on-air attacks have the potential to interfere with Gotti's
right 1o a fair trial, an order silencing Sliwa is not required to pravent this from
happening. Indecd, such an order would be less cffective than using searching voir
dirc as well as e targeted jury mstmchon to root out aay prejudice resulting from
Sliwa’s broadeasts.

"JId. at *B.

Here, of course, the argument for imposing 8 Gag Order an Mr. Bashir is far weaker than it
was in Gotti. Unlike Mr. Sliwa, Mr. Beshir is being called solely to testify about his journalistic

actvites. Nor bas anyone ever a.rgucd that such an order restricting Mr. Bashir's speech is necessairy

{o protect M’: Jackson's right to u fair tnal

Article ], Scction 2(8) of the Cahforma Constitution provides “even broader’1! protection

* against prior rostruints than the ex&aordin'f.zrily broad protcctions afforded by thc First Amendment,

11 Gerawan Farming, Inc. v. Lyons, 24 Cal. 4th 468, 491, 493 (2000) (stating thet Article I,

*Scction 2's free-speech guarantce is “even ‘broader’ and ‘greater’™ then those afforded under the
[Footnote continued on next page)
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That provision dictates that “[e]very person may freely speak, write and publish his or her sentiments.

on all subjects, being responsible for the' abuse of this right.” See Cal. Const. Art, ] § 2(a).
Put simply, “[a] law may ot restrain or abridge liberty of specch or press.”” J/d. And as the California
Supreme Court held long ago, the meaning of this “terse and vigorous” section is

so plain that construction is oot needed. The right of the citizen to freely speak, write,
and publish his sentiments is unlimited, but he 15 responsible at the hands of the law
for an abusc of that right. He shall lxavc no censor over han to whom he must apply
for permission to speak, write, or publish, but he shall be held accountable to the law
for whut he speaks, what he writes, and whet he publishas,

Dailey v, Superior Court 112 Cal. 94, 97 (1896) (emphasis added); see also Hurvitz, 84 Cal. App.

441 at 1241 (mvahdntmg a fa.r rucre narrowly tailored gag order restricting orly the public disclosure

‘by trial participants of confidential petient infermation in the trial of a celebrity plastic surgeen).

Mr, Bashir is currently & corrcspondent for ABC News and his responsibilities include
reporing on-this case. Sinee the initial broadeast of the dscumentery, both in the United Kingdom

2id in the United States, Mr. Bashir has been frcc to report at will on issues relating to this case,

Buashir Decl. §99, 10, But the Gag Order would, if read literelly and epplied o0 him, bar hir-from

rzporting about information that he obtained in conncction with his work on “Living with Micheel

"Jackson" simply becuuse the District Attorney sceks to call him oy & witness about his prior

journalistic activitivs. There is, howcver, no justification for such & prior restraint ageinst Mr. Bashir,

let aleric anything close 1o a showing that would rebut the “*heavy presumption’ against its

. constitutional validity.” Nebraska Press Ass’n, 427 U.S. at 558-59; see also Butterworth v. Smith,

49-“l U.S. 624, 634-35 (1990) (striking down on First Amendment grounds Florida’s statute burring

grand jury witgesses — inciuding the rcspr.;ndcnt, 8 journalist who was called as 2 witness end wanted

to publish a news story about the grand jury experience — from speaking ebout the substance of their

tcsti;no:iy). To impose a prior restraint against Mr. Bashir under these circumstances would be an

) u.nprcn:c;icnwd and egregious violation of the First Amendment and Article I, Section 2(a).

[P:oornotn continued from previous pagc]
. First Amendment, and that “[A]mclc I'sright to frecdem of speech, unlike the
* Tirst Amendment's, 1s ‘unlumtcd in scope™).
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CONCLUSION
The District Attorney's effort to call Mr. Beshir as a witness directly and unconstitutionally
mqéachcs on the independcnee necessary to fulfill the press's ﬁmda'm:n.ml role by seeking to

conscript a journalist in aid of the government's.case. California law enticipated such a situgtion und

_offers journalists like Mr. Bashir ebsolute constitutionally-based protection against compelled

disclosure of preciscly the kind of unpublished information the District Attorney sccks. Mr. Bashir,

‘ therefore, respectfully requests that the Coust enter a protective order precluding him from being
_called as a witness. If the Court denies this motion for a protective order in any respect, Mr, Bashir
“elso respectfully requests that the Court make clear that he is not subject to the Gag Order and may

" report the ncws frezly and without restriction.

DATED: January 18, 2005 |
Respectfully submitted,

GIBSON, DUNN & CRUTCHER LLP
. Theodare J. Boutrous, Jr.
Michacl] K. Dore

RS f A

Theodore J. Boutwous, Jr.

Attorneys for MARTIN BASHIR
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ECLARATIOI\ OF MTH\ BASHIR
I MARTIN BASHIR. hereby dcclarc and state that:

i [ am a joumelist currently employed by Americen Broadczsting Companies, Inc.
Izeported the documentary “Living with Michee] Jackson,” which aired in February 2003 and was
‘based on several months of interviews with Mr. Jackson and others. I have personal knowledge of all

. facts herein stated. If called as a witness, I could testify comp:téntly to the following:

2, I began working ug 2 jcum:;liat in 1986 hnving complcted a first degree in Bng]ish and

_' post- graduatc tesearch at King's College, London Thave written for a varjety of publicztons

. 1m:1udmg Tkc Financial Times, The Sunday Times, The Evening Standard, The Daily Express, Tatler

and Thc Observer.
' 3. I began working mpnnt and radio before moving to BBC Television in 1987.
I-' rom 1987 to 1999, I worked &s a reporter for BBC Television News.
4. . Iwasthe Roysl Teleyzsxon Somety 5 Journalist of the Yearin 1596 and in 1993 I way
voted Joumalist of the Year by the BBC’s International Awards.
'_ 3. In 1599, 1 took ncw cmployment with Grenada Television. I was employed as a scnior

comrespondent from 1999 untl July 2004. My title was "Reporter/Presenter for News and.Current

A
e~ by
Alrars,

6. In 2002, ] began preparing @ documentary called “Living with Michael Jackson,”
Threughout the time the documentary was produced, Granede Television had a contract with ITV to

- broadcast it in the United Kingdom on Channel ITV1. The documentary was prepared for ncws

. puréoscs as a “Special” for the current-affairs program “Tonight with Trevor McDonald.” Granada
pmduccs this program_, which airs in prime time on Channel ITV1 nmcc cach week.
Je = “The documcumry aired on Channel ITV1 in February 2003 and subsequently won the
-"“Programme of the Year” award at the 2002/2003 Royal Television Socicty Journalism Awards.
B. “Living with 1\.dichac1 Jackson” also aired on ABC in the United Statcs in February

- 2003..
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. 9. In July 2004, I left Graneda Tclevision to become a correspondent for ABC News and

is 20/20 program. As part of my responsibilitics, I will be reporting on the upcoming eriminal trial

rot ¢

journ

. of Michar] Jackson and related matters.

10: Ibelieve tha’ if I am called as witness in this case, it will significantly interfere with

- my gbility to gather and disseminete information to the pubhc about this case. I also believe that jt

d,crcatc the false | 1rqprcss10n that Thave been and am an arm of the prosecution, cesting doubt
aly on my future journalistic activites, buti'aising questions sbout my past work as well. 'For a

alist ta pursue his wark, be cammot be perceived 25 an agent of either the prosecution or the

dcfe?se.

I declare under penalty of perjury under the Jaws of the State of California that the forepoing
o and correct, -

*Executed this 18th day of January, 2005, at Los Angeles, Galifornia.

/

" Martin Bashir /"'

’
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' DECLARATION OF JOEL KANOEF

L, JOEL KANOQFF, hereby declare and site thaz

I bave personal knowledge of all facts herein stated. If called as e witess, I could
and wo.uld testify comperently to th.e following:
1. 1 am tbe Director, Video Resowreos and Digital Archives, for ABC News.
[ that capacity, I am responsible for the m:c of all records of ABC News
hrondcasis and serve as the custodian .of tecards for ABC Nows broadesgts,
' 2. Anached herdto as Exhibit “A” i ¢ true and carrect copy of the ABC

=

xle'vision prograre 20720, which :'.jir:dun the ABC Telovisian Network in the United

- $1atsg on Fobrusry 6, 2003, This program featred Martin Baghir's documentary enttled

Living with Michar] Jackson."

I declare undar penelty of perjury under the laws of the Stte of Californla‘thst the
ng'éo[ng 1s true-and comroct. -

Executedthis 18th day of January, 2005, at New York, New York.

R




16’

17

1B

20|}

24
22
23

24

25|

26

27

. 28,

'-:Lhcf

" tods

DECLARATION OF THEODORE J. BOUTROUS. JR.
I, THEODORE J. BOUTROUS, JR., hereby declare and state that:

lema Jawyer admirted ta practice in the Statc of California, 2 pariner in the law firm of

Gibson, Dunn & Crutcher LLP, and counsel for Marin Bashir. Ihave personal knowledge of all

fact$ herein stated If called as a witness, I could testify competently to the following:

urnde

:‘Prn

L " Movantis not filing & motion requesting that his moton for & protective order be filed

:r sed] because neither the motion nor any of the attached records contein sezled or otherwisc

' écn?T?tch.cr confidential information that may properly be kept from the i:ub]ic under Celifornia lew,

first Amendment, or the Court's orders in.this case. See Cal. R. Ct. 243.1-243.2.

2, Anached hereto as Exhibit “A” is 2 true and correct copy of the stipulated order issued
y by the New Yerk Supreme Court.

2 An‘achcé hereto as Exhiiait B is a trie and corccet copy of the Court’s

tective Order” that was fled on January 16, 2004.

4. Attached hereto as Exhibit “C" 1s a truc and corect copy of the redacted "Request for

Attql\dancc.of Out-of-State Witnass Martin Bashir” filed by the District Attorncy on Japuary 7, 2005,

acd posted on the Court’s website oa Januery 13, 200S.

I declare under penalty of perjury under the laws of the State of Califernia that the forcgoing

. is tum.end correct.

Executed this 1&th day of Januery, 2005, at Los Angeles, California.

o L

Theodore J. Boutrous, Jr. =
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EXHIBIT A




. SUP

COUNTY OF NEW YORK: PART 60

COURT OF THE STATE OF NEW YORK
X

IN THE MATTER OF THE APPLICATION OF

PA

CK McKINLEY, ASSISTANT DISTRICT -

ATTORNEY, COUNTY OF SANTA BARBARA, : ORDER
STATE'OF CALIFORNIA, FOR THE APPEARANCE

‘OF MARTIN BASHIR, AS MATERIAL WITNESS FOR : SCID NO.: 10324/04
THE SUPERIOR COURT OF THE STATE OF

CALIFORNIA, COUNTY OF SANTA BARBARA, :

X

-WHEREAS, this matter heving beezt progented to me as a Justice of the Suén:nn Ceure,

" Pamuep, State of New Yark, by Assistant Distrde: Attorncy Maurcen T. O'Conner, in the presence of

" David

Sckulz, counsel for Martin Boshir, the material wituess naracd in 8 cerificate dated

Decerpber 21, 2004, of the Honarahlc Rodaey Melville, Judge of Superier Court of the County of

"Sam.q.Barbaz&‘ State of California smd:uz that 2 eriminal action aguinst Michacl Joc Jacksen is

schedy

led- for trial on Janvary 31, 2005 and Martin Beshir's presence as a witness is materizl and

Ticcosspry in said cowrt, that the testimony of Martin Bashir, is accessary and matedal for the State

. of Cali

the.cas

fornis in said ncHon, and requesting that Martin Baskir be ordered to atiend 2nd t=stify as o

.+ . 'moateri2] and necosgary witness on Merch 1, 2005 or zny subscquent adjourn dates, or such days ss

e may be continued or postponed; and

WHEREAS, Mertin Bashir contends thet (1) he is protectzd as a journalist from being

comp
inc}

Melvi

ed 1o testify in Callfornia pursuan: to statutery, common law and constitutional priviieges,

inp the California Shield Law, and (2) a January 14, 2004 Protectve.Order issucd by Judge

that mey apply 1o Bashir as a witness in the case, would impose an undue hardship upen

. him ang viclatc his constitutiogal rights, but it is understood by the pertics that hie claim of

journalist privilege and ohjcction to the protective order mrc preserved znd may be litigoted in




- Supefior Court, cam;my of Szt B'nxbnrn. Staze of Celifornis; NOW THERBFORE,

IT IS HEREBY ORDERE‘.D that pursuant to Criminal Praccdure Law Section 640 10,
MJIUL Bashir must appear before the Superior Count, in and fer the County of San: Burbare, State

-of ‘Cqlifomiy, on Marr:h"l, 2005, or on such days os the cost may be continued or postpencd
Complismce with this Order shall ot be deemed a waiver of zny cloim of journalist’s privilege or

o‘tb:r substantive defenges to the testimony being sought. ror a weiver of any ripht o challenge the

J ahumy 14, 2004 Protective Order on constitm;onn.l ar other grounds.

| ENTERED as an Order on this 'dnsw of Junvary, 2005,

Foge

HH:NDA SOAO"-‘
JUSTICE OF THE SUPREME COURT

P s le it

—— e




SUPREME COURT OF THE STATE OF NEW YORK
- COUNTY OF NEW YORK

IN THE MATTER OF THE APPLICATION OF
PATRICK MeKINLEY, ASSISTANT DISTRICT
ATTORNLY, COUNTY OF SANTA BARBARA,
STATE OF CALIFORNIA, FOR THE APPEARANCE
OF MARTIN BASHIR, AS MATERIAL WITNLSS FOR
THE SUPERIOR COURT OF THRE STATE OF
CALIFORNIA, COUNTY OF SANTA BARDARA,

.

ORDER

ROBERT AL RIONGINTTIAL
District Altarney

New Yurk County

Qacllogto Phice

New York, New York (0013
{112) 3159010
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"THE PEQPLE OF THE STATE OF Case No.: 1123603 -

CALIFORNIA, , - "y Protective Order
"+ . 'Plindff Vo B
ve. '

M[cmm. JACKSON, et al,

NEA LER, o

ERlQRCOUH‘r i

JAN 16 2004

SUPER.IOR COUR’I OP THE STATE OF CALIF ORNIA
"01 THE COUNTY CIF SANTA BARBARA

r
!

Dcfmda.nr.

Mark T, Gcmvon attomsy of rccnrd. far szdndm M1chznl Jaclesam, and sll intezested partiee:

|| Pefizas Counscl nor any oth=r a.ttamuy working in or witk thn ofﬁcz:a éf either of {hnm, na:'.-‘

Z .gpents, m.fg or cxpcm, not ary Ju.dmeI officer or cou.rt cmployze, nor any .nvi

;:J'cpu:tcd to tcmfy in this matter, ghall do aay of the follovnng

1

TO: Thoma§' W. Sneddor, District Attormcy for tho Comaty of Sezt Bahar; axd 1

It is the Order of this Coun that no ntﬁnmay commutcd with thin case as Progesutor o

et cmployuu of eay ppency mv:»lv::d n t}m cnase, oor uny pmons mbpacna:d o

Rnla:m: or authorize the =clonao for public dipreminetien oF any pl..‘pc"tcr'. muﬂ.mﬂi

statemen: of aither the defimdant or witnesgas relafing to this case; -
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Releage or authorize the release of any decuments, exhibits, nhotographs, or anyf

. 20y document, sxhibit; photograph or my other cvidenes, the odminaibility of which may -

" bave to be dotcrinisied by the Court

6,

lis Order does not inelude eny of the following:

. The time and place of arrest, the {dentity of the arresting and investigefing officers and

.- The nature, pubstance, 'and text of the charpe, including a brief desedpbior of the offensey

V

evidence, the admissibility of which may have ko be detarmined by the Coxtt;

Make any Fatement for publis diaseminatio 25 to the existener or poasible existeoce of

Ecpn:.;:a outside of coxirt an opinion or make any comment for public d.isscmip:_xﬁm 8s toy
the wcfght, velue, or effect of any‘qvidcm:;: 2 tzuding 1o eatnblish g":ilt or inmpesnce;

Make any stt;tcx.l;mt outside of court as tg the content, nature, subatnce, or effect of any
at:a.t::::;:ntn ar testimony that have been .giw:u. oris :xp.uct:d. to be given 1o ix;ypm;cz_;ding
in ar relating to thio meticr; .
Ismue acy siat—mnent ea ta the identity of ary prospective w.imus, or the witucss'q
probable testizrony, or the ‘effect thereof;
Mal.:.u 1y out-cf—comt. stntt.:mcnt 43 o the narure, sowee, or cffect of any purported,

evidence .n].lcgad to have beea a.cr.umu]s;md as a result of the investigation of this matter.

Fectual statements of the accused parson’s pamo, age, residence, occupatian and family
status.
apeneies, and the length of the invc.;’cfgatipn.

.

charged.




4. Quotations frox, or a='1y rct:'t:zzncn without comment ™, public records of the Courtin the
case,
S.. The echeduling and rosulf o any stage of tho Ju..xmal procced.ngs hel€ in open conrt in ag
.open or public sessien: |

5. ;\ request for assistande in obtaining evidence or the names of posefble witnesses.

7. Any winess may diseuss amy matter with aqy Prosecubion or Defensc Attomay in th;#

BOEOR BLg

N
2

ow2 atiormey.

the Juasdicnnn of this Court. A copy of th:.s Order shall be provided to any pmsn"cuvc wztnch

DATED; Iammi-y 16.'2004

. action,’ or any agent thoreof, and if rspresented mey discuss apy martes with big or bej

Any viclatan of thir erder will resultin & contempt acton for zzay offendar within

- t.hux# a party mtcnds ta oall for agy pmmceeding in this action.

Aotr) ey

RODNEY/S. MELVILLE
Tudge of the Supedor Court
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THOMAS W_SNEDDON. JR. SUPE ﬁ CDURT of CALIFGANIA
Dzsu;guf:j; ATTORNEY 35iG SEERCE TN
By Parrick J. McKinley ‘

Assistant Diszict Attorncy JAN 07 2005
Stare|Bar #44287 : %:ARY M. BLAIR, Exaculiva Olficor

|| Teleghcne; (80S) 568-2300
1 Attorpeys-for Plaintiff

1105|Santa Barbara Strect ' : : Mo_d%g&i
S&nliﬁafbm CA 95101 . CARRIE L, WAGNER, Ddguly Glork

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SANTA BARBARA

COOK STREET DIVISION
PEOHLE OF THE STATE OF CALIFORNIA, ; Casc No. 1133603
Plaintift, )
¥ ) REDACTED VERSION
T )
MICHAEL JOE JACKSON. ) REQUEST FOR ATTENDANCE
= ) OF OUT-OF-STATE WITNESS.
Defendant. ) MARTIN BASHIR

TO THE SUPERIOR COURT OF SANTA BARBARA, COUNTY OF SANTABARBARA.
STATE QF CALIFORNIA: -

{ The undersigned, Assistant Distict Anomey for the Cauaty of Santa Berbara. State of
Ca'li'fn',,ni:L_'hcmby states and certifies ns follows:

1. Thatthere is now pending In tis courr, the abave-entitled crimingl prasecirion by the
Stare gf Califorria.agalnst the above entitled wherein be stends pecused of 1 Count of Penel Code
sectieq 182 (Couspiracy to Comi;ﬁt Extortion, False Imprisonment end Child Abduction), 4 Counts
hof Penhl Cade section 2882 (Child Molcatation) and 1 Count of Penal Code section 664/288e
(Antcmpted Child I;dolcslntion), and 4 Counts of Furnishing An Intoxicant for Purposes of’
Comnuning a Felony. _

2. Thatthe said defendant’s trial is'set to begin Janumy 31, 2003, In the above-named

)

dpgs:t0 $0 ET uer
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court| Itis expected that the witness would be required 1o testfy on or abowt Moreh 1, 2005 or on

any stibsequent adjoum date that his 1estimony shall be adjourned or continued to.

3. The wimess is présently cimployed by ABC as nreporter for the news show “20/20™,
4. .That the said Mmutin Bashir, now residing at New York County, New York. is 2
necessa.q' and material witness for the People of the State of Califormnia. The witess is material on

the lssuc of the productior, eduma and displaving of the video docunentary “Living with Michael

'Jacksbn -

S. Marun Bashir is & reporter who lived and waveled with Michael Jackson for about

' s:»cnfnonth.. for the purpose ofpl oducing a documentary obout his life. The documentary tited

L.mﬁg with Michael Jackson™ aired in England and in the United States in February 2003,
Bashir nervared the documentary and frequently commented on Mr. Jockson's

relatignship with children. He found particularly worrisome Jackson's practice of slecping in the

samie room with children. aften in the same bed.

1l and plrn’cularly with the victim of the cwrent cose, are clearly malerial, relevant and necessary to

the pr ssecution in Sentz Barbara County.

Ttiz believed that Mr. Bashir had numerous conversations with Mr, Jackson about

[| his relationship with young boys and witli the vicllm in particuler. The cocumentary “Living with

Michael Jackson™ as presenced is [css than two hours in {ength meaning seven menths of interviews

1l and §lm were substantially cdited. Mr, Bashir is a necessery witness to establishing the foundation

’ fnr thc ad:mss;me' of the documenmr\ He will also clarifv the extent 10 which the documentary

was cducd and whether or not the statcniznts were presented out of contet.

1 18]
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ol
. . 6. Thatifthe said witness, as such witness, cemes inta the State of Califomia in obedience
2 [|fe a spmmous dirccting to attend and tessify at said jury trial, the laws of the State of California, and
3 |{ of any other state through which said witness may be recuired to pass by the ordinacy cowse of Travel
3 (110 attand such jury trial, give protection from arrest or the service of process, =ither civil or criminel,
"5 |} in connection with mat.ters which aross b:"forc entrance into szid state pursuanc to said swmmons.
§ | WHEREFORE, it is requested for and on behalf of thie State of California that vour
7 .Héno#cerﬂfy to the gbove andforegoing by the issuance of 2 certificare thereto undee the scal of the
g smd S Jpe;ioc.Cum of the County of Santa Barbax"a, State of Celifornia, so ther it may be presented to
g a judgp of the. court of record in the State of New York. in e proceeding to compel the ar.tcndancc of
10 |} said Martin Bashir; as a witness at s2id proceeding ot the time and date above set foith and pursuen:
i3 | 10 Jawy’ .
2 Dated Deceinber 15, 2004. in the County of Senta Berbara, State of California
15 Respectfully submitred. '
is THOMAS W. SNEDDON. JR.
" DISTRICT ATTORNEY
1 PATRICK J. McKINLEY
" ASSISTANT DISTRICT ATTORNEY
15"
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