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A. Introduction.

Mr. Michael Jackson submits this Memorandum in support of his Motion in Liminc to Exclude
Relerence to il NSeaseninSmalRe. M. Jackson requests the court make the following orders in
limine:

(1) An order prohibiting the attorncys for plaintiff from offcring any evidence of and prohubiting
pleintiff’s attorncys and witnesses from making any relerences in the presence of jurors or prospective
jurors of the amount of any ~HJRNEEP M, Jackson has made in the past;

(2) An order requiring the attomeys for plaintiff to instruct their witnesses of the court's
exclusjonary order on this motion; or in the alternative,

(3) An order requiring the attorney for the plaintiffs, prior to making any reference, comment, or
asscrtions concerning, any « (i Nmstnmmang tc approach the bench and make an offer of proof to the court
so that the court, prior to any presentation of the above-relerenced cvidence lo the jury, can make a
preliminary determination of the relevancy, admissibility, and foundation thereol.

Mr. Jackson's Motion is bascd on the I'ollowj.ng grounds: -,

(1) Evidence of prior *.ﬂc irr.clcvm;t and inflamroatory, and these orders arc
necessary 10 insure Mr. Jackson will be accorded a fair trial with a the tral record that will not be taintcd
with reversible error;

(2) The introduction of evidence of prior Ny jiERhe~SgNENPP constitutcs a violation of
Evidence Code section 1152(a), cannot be used to establish state of mind, and do not show criminality;

(3) Plaintifl failed to disclose sett'ement amounts in discovery, and introduction of e

etemmll vi1] deprive Mr. Jackson of due process of effective cross-examination of witnesses.”

11 Allowing these materials into evidence would result in a violation of Mr. Jackson’s right to a fair trial,
duc pracess of law, a fair and impartial jury, and viclate the constitutional guaranteces of the 4th, Sth, 6,
and 14th Amendments to the United States Constilution and the California Constitution. Plaintifl is
offering these items only because of the public nature of these proceedings and Mr. Jackson’s notoricty.
The cffort to inflame the jury deprives Mr. Jackson of equal prolection of the laws and the privileges and
immunities guaranteed others. Many of these items have not been provided in discovery, and plaintiff’s
cffort to introduce them will deprive Mr. Jackson of the right to adcquatcly preparc for trial, along with

destroying his rights to a fair trial.
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B. Evidence of TSRS | rrelevant and Inflammatory.

Plaintiff’s counsel have repeatedly made references during this proceeding that Mr. Jackson entered

into GEEESEENRENe rcparding claims madc against him, including not only cluims by Brmer employees
regarding their employment, but also claims asscrted by individuals the Mr. Jackson =R . Mr.
Jackson has ncver been found liable for any of these claims in any court of law, and plai'nﬁ fI'has presented
no evidence of the nature, amounts, or details of\ Gl Nonoc of the discovery in this case
involves the disclosurc of any writtcn materials involving MSRESSwmh, and plaintiff has failed to
provide any matcrials in discovery that would permit the introduction of DR eSENEy.

NN, 2 asked in front of the Grand Jury:

“Q And cventually did the matter which you hud fled the lawsuit against Mr. Jackson result

ina w in your fuvor?

“A Tt did.

QRal T L i ake S

“Aouiime P " (GJ T:. p. 64, Ins 14-19)
Ry ther tostificd:

“If ] wanted to AR ENINRNY v :ntcd (o do that, or the kid wanted o

do that, all | had to do was pick up a phone and tcll them what Thad.” (GJ Tr., p. 78, In 5).

This kind of testimony is not only irrelevant, but it is also inflammatory. Morc important, it is
nonsense and speculation. The speculative opinion of an incompetent attorney should ncver be permitted
to come before the jury.

1t was obvious thc (NN 1 2d an unduly prejudicial impact on the Grand Jurors. At
one point a Grand Juror stated:

“GRAND JUROR 300000785: Well, there's — what [ had in mind was a question from @il

B 1! didn't occur to me back then. And had to doay RN,

YR Y c:h. [ think we'll just —- as far as that question goes, T will refer
you 1o the admonishment that we rcad."'(GJ Tr., p. 492, Ins. 14-20).

Tnstead of acknowledging the prosecution had deliberately mislead the Grand Jury regarding

28“ plaintiff hid from the Grand Jury the inadmissibility of such cvidence. Such prosccutorial

2
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misconduct is not only disingenuous, but also reversible crror. The Court not permit this kind of

“misconducl’ to takc place before the jury.

In plaintifP's Motion to Admit (e i atcd Decernber 10, 2004, they argue that Mr.
Jackson entercd into 2 gyiSCIRE with Jawyers [or SIS
(12-10-04 Motion, p. 18, lns 11-13.) Howecver, the nature ol the claims, the terms of theSjiuir®

d cvideace of payment have not been disclosed in the course of discovery in this casc.

All evidence of prior VUSRS violatcs the statutory prohibitions of Evidence Code
sections 1151(a) and 1154. None of the (Raymullamoen have involved any charged crime, and in Mr.
Jackson's business carcer tacre have been thousands of «( iSRSl To pick and chosc among @GP
SRR :nd claim such 2 GRS :nd the amount of the AR, is cvidence of a conscious state
or criminality or an attcmpt to cover up improper conduct would not only unduly prejudice the jury, but
also would be a speculative effort to inllame the jury withoul {oundation. The court should exclude all
evidence of (RSN this case.”

C. Evidencc ofiJRNNNES: i< rrelevant to Establish State of Mind, Criminal

Gulpability, or Efforts to Conccal Jj N

Plaintiff's claim that Mr. Jackson reached (IS i the post is irrclevant to

this procceding, and the speculation about the sl gkl c: the conEEiPN

whether by third parties or insurance carriers, is improper because plaintiff has produced no evidence in

discovery concerning those amounts. (See discussion of insurance coverage atp. 4 n.2 & p 6 0.3, infra.).
Such evidence is irrclevant because the inference of statc mind from the @ umilagiP moy not be uscd 1o

cstablish culpability for subsequent acts whether similar in nature or not._Covell v. Superiar Court, 159 Cal.

App. 3d 39, 42-43 (1984). The eSS 1. Jockson madc with third partics, of

v On January 12, 2005, this Court ruled that before it would permit plaintiff to introducc apy evidence of
prior acts involving Mr. Jackson uader Evidence Code section 1108, it would first have to consider the
strengths and weaknesses of the prosecution’s casc in chief, and then it would have to hold an Evidence
Codc scction 402 hearing where the relevance and prejudicial cffect of the testimony was assessed. To
permit the prosecution to introduce any evidence of YyuSEEAEgENSw ould violate the Court's
Japuary 10, 2008, Order. Such cvidence is not only irrelevant, but also inflammatory beeausc it has nothing
to do with the issucs to be presenled before the jury in this case,
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which there arc thousands of such I, hcther madc last year or 10 years ago, and whether to

stop a frivolous claim or any other type of claim, should not be permitted to comc before the jury.

Evidence Code section 1152(a) provides:

“Evidence that a person has, in compromisc or for humanitarian molives, furnished or
offcred or promised to furnish money or any other thing, act, or service to another who has
sustained or will sustain, or claims that lic has sustained or will sustain loss or damage, as well as
any conduct or statements madc in ncgotiation thereol, is inadmissible to prove his liability for the
loss or damage or any part olit.”

The Law Revision Commission Commen: to section 1152 states:

“The words ‘as well as any conduct or statement madc in ncgotiation thereol” make it clcar
that statements made by parties during negotiations for the UGG may not be used as
admissions in later litigation. This lunguage will change the existing law under which certain
statements made during (RSN 2y be used as udmissions. People v. Forster, 58
Cal.2d 257, 23 Cal.Rptr. 582, 373 P.2d 630 (1962). The rule excluding offcrs is based upon the
public policy in [avor of the GumENENENEDER vithout litigation. The same public policy
rcquires that admissions made duringSRRENGSENERIPsERS 1150 be cxcluded. The rule of the
Forster case that permits such attempts Lo be admitted places a premium on the form of the
statement., The statcment “Assuming, [or the purposes of these negotiations, that I wus neglipent

13

...~ 1s inadmissible; but he statement “All right, I was negligent! Let’s talk about damages .. “ may
be admissible. See the discussion in People v. Glen Arms Estate, Tnc., 230 Cal.App.2d 241, 863,
864, 41 Cal.Rptr. 303, 316 (1964). The rule of the Forster case s changed by Section 1152 beczuse
that rule prcvents the complelc candor between the partics that is most conducave to GRS

Section 1152(a) makes inadmissible not only them but also any conduct or

RS o rcach th @SN San Joaquin v, Gallefti, 252 Cal. App. 2d 840, 843
»
(1967). Y ::c oftcn motivatcd by a desire to “buy peace” and avoid litigation, and the public

policy in favor of‘mukcs inadmissible * Sy to penalize person entering into them._Hasler
v. Howard, 121 Cal. App. 4th 1023, 1026 (2004); 1 B. Witkin, California Evidence, Circumstantial

Evidence, sec. 424, al 398 (3d ed. 1986). Evidence of money paid to a former plaintiff or a dismissal given
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to a former defendant docs not necessarily indicate liability because the former plaintiff may have been
forced by economic circumstances to take a paltry sum, and the former delendant may have been coerced

into an excessive payment by considcrations foreign to the litigation. Granville v. Parsons, 259 Cal. app.

2d 298, 304 (1968).¥
The alleged coffiEEPARS 2rc not payments to the complaining witnesses in this case and have

no probative value to any issue in this case. For plaintiff to pick and choosc among non-criminal,

OgPeEesg® 2 d place the amounts of such UMM before the jury is an improper effort

to infer a criminal state of mind where no such inference can be drawn. Browg v. Pacific Elee, Rv. Ca., 79

Cal. App. 2d 613, 616 (1947)(proof of SuEy:s!ablishes no evidence of an admission of lability and
showed no more the defendant's desire “to buy its peuce” with claimant). Such cvidence is irrclevant, and

the attempt to creatc such an inference fom Gl gERaRERRREENg s rcmotc, prejudicial,

and of no probativc value. Evidence Code section 352.4

D. G ¥ vidcnce Deprives Mr. Jackson of Effcctive Cross-Examination,

Under Evidence Codc section 1154, Mr. Jackson is precluded from effectively cross-examining any

witness who wished 1o testify concerning the (il Sigynenihetet RPN
Sl To permit the prosecution to introduce evidence of the ¢RI ~ould violale Mr.

Jackson’s rights to due process and cross-examination because he conld not thereafler introduce any

cvidence that the individual acceptcd eGP so as to prove “the invalidity of the claim or any part

3 In addition, JWINEEEP arc often involuntary and dictated by insurunce companies._Wegtern Polvmer
Technolamy, Inc. v. Reliance Ins. Co., 32 Cal. App. 4th 14, 23-28 (1995). Unless the plaintiflis prepared to
prove Mr. Jackson /N anggiie s SenflP:rd that no insurance was involved, plaintifl’s

claim of conscious state or proof of criminality lacks foundation and is irrelevant.

4 Evidcnce that inflames the jury with no probetive valuc to any issue of the case should be excluded

under Evidence Code section 352. People v, Bums, 109 Cal. App. 524, 54142 (1952). In_Asuagvo v,

Compton & Knowles Corp., 183 Cal. App. 3d 1032, 1038 (1986), thc court stated:
“The trial court is vested with very broad discrelion in ruling on the admissibility of cvideace. A
trial court acts within its discretion when cxcluding cumulative and time consuming evidence,
(Evid. Code, sce. 352; Vassler v. Richards Manufacturing Co, (1983) 143 Cal.App.3d 952, 961.)
The weighing process under seclion 352 depends upon the trial court’s consideration of the unique
[acts and issues of each case, rather than upon mechanically automatic rules. (People v. Yu (1983)
143 Cal.App.3d 358, 377.)."
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ofit.” Evidence Code section 1154. The statutory scheme regarding such evidence is comprehensive, and
a fair trial cannot take place by ignoring one of the Code provisions because of the cxistence of the |

corollary Code provision protecting persons who have accepled qufyiiiily

Evidence Code scction 1154 provides:

“Evidence that a person has acecepted or offered or pramiscd to (RGN o
any other thing, act, or service i RNNEER, -5 wcll as apy conduct or statement made in
negotiations thercof, is inadmissible to prove the invalidity of the @l or any part of it.”

Section 1154 prohibits introduction of evidence regarding offers to discount a claim, any conduct or

statements made il’“ng’.ﬁnst thosc who have accepled suchO@isuilie, «nd 1ny

evidence ''to prove the invalidity of the claim or any part of it." Young v. Keele, 188 Cal. App. 3d 1090,

1093-04 (1987). Where scclion 1152 prohibits the introduction of evidence of 2 eyl (o prove
liability, scction 1154 prohibils the same evidence for purposcs of proving invalidity of the claira. Luw
Revision Commission Comment, Evidence Code section 1154, Taken together, the sections prohibit the

introduction into evidence of an offer to SISy (or thc purposc of proving validity or

invalidity of any claim. Elcicher v. Western National Life Ins. Ca., 10 Cal, App. 3d 376, 396 (1970)
In Washington v. Texas, 388 U.S. 14, 19 (1967), the Supremce Court stated:

“The right to offer the testimony of witaesses, and to compel their attendance, if nccessary,
is in pluin terms the right to present a defense, the right to prescat the defendant's version of the
facts as well as the prosccution's to the jury so it may decide wherc the truth lies. Just as an accused
has the right to confront the prosecution's witnesses for the purposc of challenging their testimony,

he has the right to present his own witnesses to_cstablish a defense. This right is a fundamental

clement of due process of law.”

Mr. Jackson would be deniced a fair trial if plaintiff is permitted to introduce evidence o_
S, but Mr. Jackson were precluded from introducing the same or similar cvidence (o establish the
invalidity of the very same claim. It is not enough for plaintiff to suggest it wouldn’t object or would waive
section 1154's prohibition becausc the Legislature has established a comprchensive scheme that should

govern this Court’s admission of evidence. There is no place for cvidence @ ailnenSuEpe

in this trial because such evidence is irrelevant, prejudicial, and precluded by statute.
6
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F. Violate the Prohibitions in the Statue of Limitations.

1. Thdpsuiiieewaaglilg 2re time remotc and time barred.
Plaintiff claims that i ARPEEgR |- vy s NN . . . 2guinst Michacl
Tackson YN * (12-10-04 Motion, p. 18, los 11-13).

Plaintiff also prescated testimony (o the Grand Jury [rom RN, (10t thers was o

et e IAEEP. (G) Tr. p. 64, Ins 14-19). All of this

testimony is speculative and irrelcvant.

Permitting cvidence of (i RaauRg® v ould be speculative because there is no evidence

Michac] Jackson made the i, (AP oy times arc dictated by insurance
companics who SN regardless of an individual’'s wishes. Although (NSRS d I
@R v crc intcrvicwed “thereafter” by detectives seeking evidence (i RN
prosecution of Michacl Jackson, *'no criminal charges were filed as a result of that interview.” These
interviews took place prior lo the decision of the United States Supreme Court in Stogner v, Californja, 539
U.S. 607, 613 (2003), holding California’s rctroactive extension of the statute of limitations to be
unconstitutional. In other wards, both NI 2nd SRS v crc oot sufficicnt

even at that carlicr ime, to support QORI :coinst Michacl Jackson, and to now permit
the suggestion of a SRy for some improper act is nol only irrclevant, but also a speculative

violation of the statute of limitations.

In Stogmer v. California, 539 U.S.607, 613 (2003), the Courl said:

“Significantly, a statute of limilations reflects a legislative judgment that, afier a certain
time, no quantum of evidence is sufficient to convict.... And that judgment typically rests, in large
part, upon evidentiary concerns—lor example, concern that the passage of ime has croded memories
or made witnesses or other evidence unavailable.... Indeed, this Court onice described statutes of
limitations as ¢reating ‘a presumption which renders proofunnecessarv.” Waod v. Carpenter, 101
U.S. 135,139, 25 L.Ed. 807 (1879).” (Emphasis add addcd).

Similarly, the Court stated in United States v, Marign, 404 U.S. 307, 322 (1971):

“The Jaw has provided other mechanisms to guard against possible as distinguished from

actual prejudice resulting [rom the passage of ime between crime and arrest or charge.... ‘[T]he
7
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applicable statute of limitations . . . is .. . the primary guarantee against bringing overly stule

criminal charges. “Such statutes represent legislative assessments of relative intcrests of the State
and the dcfeadant in administering and recciving justice; they™ are made for the repase of socicty
and the protection of those who may (during the limitation) . . . have lost their means of defense.’

Public Schools v, Walker, 9 Wall. 282, 288, 19 L.Ed. 576 (1870). These statutes provide

predictability by specifving a limit beyand which there is ap irrebutiable presumpton that a

defendant's reht ta a fair trial would be prejudiced.”

Rarely is language as strong as this — specifying e limit beyond which there is an irrchuttable
presumption that a defendant’s right to a [air trial would be prejudiced = used in a eriminal cuse. The right
to a fair rial is the defendant’s due process right. Permitting any lestimony of (P ENRENRENED that are
frorm gt io]atcs these principles and denies Mr. Jackson a right to a fair trial.

The passage of time o RS sincc thcsc @JBT=ndcrs improper the
introduction of any evidence that creates an inference of criminal acts. Any allegations (R NERor

G v c made that were in any way connceted to the alleged ‘G R NEEINT by Mr. Jackson

arc subject to the inference that they were accusations motivated by a desire to persuadc Mr. Jackson ofjiijp

. The age of these alleged, but previously unadjudicted
incidents renders presumptively unfair any SESEEPEANEENED o1 uncharged non-crimina QD
IR - ju1y, and the inference of “criminality” violates the statute of lamentations in California and

the duc process clauses of both the California and United State Constitutions.
2. Plaindff cannot_usc TS aatURSE (o s)ow criminal intent.
It is irrcfutable that plaintiff’s allegations as to a mand—

@B o u1d be timc barred as criminal charges if the Peoplc were to seek to bring those charges against

Mr. Jackson. Itis also certain the highest Court in the land would conclude Mr. Jackson cannot obtain 2
fair trinl on those time barred allcgations. In this case, especially, it will be impassible for Mr. Jackson to
receive a fair trial based on allegetions iRy - 5o iy

where the nature of the Il have pever been charged as a criminal matler.
Morcover, (NN < USSR - | ccotions were formal charges, Mr. Jackson

would be cntitled to a dismissal of such charges on both State and Federal Speedy trial grounds because the
8
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delay in brining these allegations 1o court has severely prejudiced Mr. Jackson's ability to defend against

them. Barkerv. Wingo, 407 U.S. 514, 530 (1972)(prcjudice may be shown by loss of a matcrial witness or

other material cvidence or fading mcmory caused by lapsc of time; Jones v. Superior Court, 3 Cal.3d 734,
741 (1970). Equally, the claim tha gl c:n be uscd to create an infereace of criminality are
also 2 violation of Mr. Jackson’s right to a specdy trial. Pegple v. Hill, 37 Cal.3d 491 (1984)(prosecution
witness memory faded); Barker v, Municipal Court, 64 Cal.2d 806, 813 (1966).

Were the Court to allow the People 1o proceed in presenting cvidence of long past ofgiililipe
@@ conceming non-criminal (I, M. Jackson would be deprived of u fair trial. The
cvidence of GNP ORNNE o< both remotc as to time, vaguc as 1o the naturc
of the cjaim involved, and irrelevant to establish anything in connection with this case. The passage of time
violates Mr. Jackson’s rights to a speedy trial on the inference of "SNP the prosccution wishes lo
create by refercnce to such <R, «nd cxclusion of all such evidence is csseatial to both
prescrve Mr. Jackson’s right to a [(air trial and protect against violations of duc process of law.

TI1.
CONCLUSION

For the foregoing reasons; Mr. Michacl Jackson requests his Motion in Liminc to Exclude
SRR - srantcd.
DATED: January 18, 2005 Respectfully submitted,
Thomas A. Mcsereau, Jr.
Susan Yu
COLLINS, MESEREAU, REDDOCK & YU

Robert M. Sanger

SANGER & SWYSEN
Brian Oxman
OXMAN & S
0
By: 4
R. Brian Oxman /

Attorncys for delcndant
Mr. Michacl Jackson
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